TRANSFER OF PROPERTY ACT ITI/ITO EXAMS

CHAPTER Il TRANSFERS OF PROPERTY BY ACT OF PARTIES

(A) Transfer of property, whether movable or immovable

5. Transfer of property defined
"transfer of property" means

an act by which a living person conveys property, in present or in future, to one or more other
living persons, or to himself and one or more other living persons; and "to transfer property" is
to perform such act.

"living person includes a company or association or body of individuals, whether incorporated or
not.

rkk 6. What may be transferred
Property of any kind may be transferred, except as otherwise provided by this Act or by any other
law.

(a) The chance of an heir-apparent succeeding to an estate, the chance of a relation obtaining a
legacy on the death of a kinsman, or any other mere possibility of a like nature, cannot be
transferred.

(b) A mere right of re-entry for breach of a condition subsequent cannot be transferred to anyone
except the owner of the property affected thereby.

(c) An easement cannot be transferred apart from the dominant heritage.

(d) An interest in property restricted in its enjoyment to the owner personally cannot be
transferred by him.

(dd) A right to future maintenance, in whatsoever manner arising, secured or determined, cannot
be transferred.

(e) A mere right to sue cannot be transferred.

(f) A public office cannot be transferred, nor can the salary of a public officer, whether before or
after it has become payable.

(g) Stipends allowed to military, naval, air-force and civil pensioners of the government and
political pensions cannot be transferred.

(h) No transfer can be made (1) insofar as it is opposed to the nature of the interest affected
thereby, or (2) for an unlawful object or consideration within the meaning of section 23 of the
Indian Contract Act, 1872 (9 of 1872), or (3) to a person legally disqualified to be transferee.

(i) Nothing in this section shall be deemed to authorise a tenant having an untransferable right of
occupancy, the farmer of an estate in respect of which default has been made in paying revenue,
or the lessee of an estate, under the management of a Court of Wards, to assign his interest as
such tenant, farmer or lessee.

7. Persons competent to transfer

Every person competent to contract and entitled to transferable property, or authorised to dispose
of transferable property not his own, is competent to transfer such property either wholly or in
part,

***8. Operation of transfer
Unless a different intention is expressed or necessarily implied, a transfer of property passes
forthwith to the transferee all the interest which the transferor is then capable of passing in the

property.

Such incidents include, when the property is land, the easements annexed thereto, the rents and
profits thereof accruing after the transfer, and all things attached to the earth;

and, where the property is machinery attached to the earth, the movable parts thereof; and,
where the property is a house, the easements annexed thereto, the rent thereof accruing after the
transfer, and the locks, keys, bars, doors, windows, and all other things provided for permanent
use therewith;

and, where the property is a debtor other actionable claim, the securities therefor (except where
they are also for other debts or claims not transferred to the transferee), but not arrears of interest
accrued before the transfer;

and, where the property is money or other property yielding income, the interest or income
thereof accruing after the transfer takes effect.

9. Oral transfer
A transfer of property may be made without writing in every case in which a writing is not
expressly required by law.




10. Condition restraining alienation

Where property is transferred subject to a condition or limitation absolutely restraining the
transferee or any person claiming under him from parting with or disposing of his interest in the
property, the condition or limitation is void, except in the case of a lease where the condition is for
the benefit of the lessor or those claiming under him:

PROVIDED that property may be transferred to or for the benefit of a women (not being a Hindu,
Muhammadan or Buddhist), so that she shall not have power during her marriage to transfer or
charge the same or her beneficial interest therein.

11. Restriction repugnant to interest created

Where, on a transfer of property, an interest therein is created absolutely in favour of any person,
but the terms of the transfer direct that such interest shall be applied or enjoyed by him in a
particular manner, he shall be entitled to receive and dispose of such interest as if there
were no such direction.

Exception ; Where any such direction has been made in respect of one piece of
immovable property for the purpose of securing the beneficial enjoyment of another
piece of such property, nothing in this section shall be deemed to affect any right
which the transferor may have to enforce such direction or any remedy which he
may have in respect of a breach thereof.

44. Transfer by one co-owner

Where one of two or more co-owners of immovable property legally competent transfers his share
of such property or any interest therein, the transferee acquires, as to such share or interest, and
so far as is necessary to give, effect to the transfer, the transferor's right to joint possession or
other common or part enjoyment of the property, and to enforce a partition of the same' but
subject to the conditions and liabilities affecting at the date of the transfer, the share or interest so
transferred.

Exception ; Where the transferee of a share of a dwelling-house belonging to an
undivided family is not a member of the family, nothing in this section shall be deemed to
entitle him to joint possession or other common or part enjoyment of the house.

45. Joint transfer for consideration

Where immovable property is transferred for consideration to two or more persons and such
consideration is paid out of a fund belonging to them in common, they are, in the absence of a
contract to the contrary, respectively entitled to interests in such property identical, as nearly as
may be, with the interests to which they were respectively entitled in the fund; and, where such
consideration is paid out of separate funds belonging to them respectively, they are, in the
absence of a contract to the contrary, respectively entitled to interests in such property in
proportion to the shares of the consideration which they respectively advanced.

In the absence of evidence as to the interests in the fund to which they were respectively entitled,
or as to the shares which they respectively advanced, such persons shall be presumed to be
equally interested in the property.

46. Transfer for consideration by persons having distinct interests

Where immovable property is transferred for consideration by persons having distinct interests
therein, the transferors are, in the absence of a contract to the contrary, entitled to share in the
consideration equally, where their interests in the property were of equal value, and, where such
interests were of unequal value, proportionately to the value of their respective interests.

Illustrations

(a) A, owning a moiety, and B and C, each a quarter share, of mauza Sultanpur, exchange an
eighth share of that mauza for a quarter share of mauza Lalpura. There being no agreement to
the contrary, A is entitled to an eighth share in Lalpura, and B and C each to a sixteenth share in
the mauza.

(b) A, being entitled to a life-interest in mauza Atrali and B and C to the reversion, sell the mauza
for Rs. 1,000. A's life-interest is ascertained to be worth Rs. 600, the reversion Rs. 400. A is
entitled to receive Rs. 600 out of the purchase-money, B and C to receive Rs. 400.

47. Transfer by co-owners of share in common property

Where several co-owners of immovable property transfer a share therein without specifying that
the transfer is to take effect on any particular share or shares of the transferors, the transfer, as
among such transferors, takes effect on such shares equally where the shares were equal, and,
where they were unequal, proportionately to the extent of such shares.

Illustration

A, the owner of an eight-anna share, and B and C, each the owner of a four-anna share, in
mauza Sultanpur, transfer a two-anna share in the mauza to D, without specifying from which of
their several shares the transfer is made. To give effect to the transfer one-anna share is taken
from the share of A, and half-an-anna share from each of the shares of B and C.
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48. Priority of rights created by transfer

Where a person purports to create by transfer at different times rights in or over the same
immovable property, and such rights cannot all exist or be exercised to their full extent together,
each later created right shall, in the absence of a special contract or reservation binding the
earlier transferees, be subject to the rights previously created.

49. Transferee's right under policy

Where immovable property is transferred for consideration, and such property or any part thereof
is at the date of the transfer insured against loss or damage by fire, the transferee, in case of
such loss or damage, may, in the absence of a contract to the contrary, require any money which
the transferor actually receives under the policy, or so much thereof as may be necessary, to be
applied in reinstating the property.

50. Rent bona fide paid to holder under defective title

No person shall be chargeable with any rents or profits of any immovable property, which he has
in good faith paid or delivered to any person of whom he in good faith held such property,
notwithstanding it may afterwards appear that the person to whom such payment or delivery was
made had no right to receive such rents or profits.

Illustration

A lets afield to B at a rent of Rs. 50, and then transfers the field to C. B, having no notice
of the transfer, in good faith pays the rent to A. B is not chargeable with the rent so paid.

51. Improvements made by bona fide holders under defective titles

When the transferee of immovable property makes any improvement on the property, believing in
good faith that he is absolutely entitled thereto, and he is subsequently evicted therefrom by any
person having a better title, the transferee has a right to require the person causing the eviction
either to have the value of the improvement estimated and paid or secured to the transferee, or to
sell interest in the property to the transferee at the then market value thereof, irrespective of the
value of such improvement.

The amount to be paid or secured in respect of such improvement shall be the estimated value
thereof at the time of the eviction.

When, under the circumstances aforesaid, the transferee has planted or sown on the property
crops which are growing when he is evicted therefrom, he is entitled to such crops and to free
ingress and egress to gather and carry them.

Doctrine of Sub Judice 52. Transfer of property pending suit

During the pendency in any court having authority within the limits of India excluding the State of
Jammu and Kashmir by the Central Government of any sulit or proceedings which is not collusive
and in which any right to immovable property is directly and specifically in question, the property
cannot be transferred or otherwise dealt with by any party to the suit or proceeding so as to affect
the rights of any other party thereto under any decree or order which may be made therein,
except under the authority of the court and on such terms as it may impose.

Explanation : the pendency of a suit or proceeding shall be deemed to commence from the date
of the presentation of the plaint or the institution of the proceeding in a court of competent
jurisdiction, and to continue until the suit or proceeding has been disposed of by a final decree or
order and complete satisfaction or discharge of such decree or order has been obtained, or has
become unobtainable by reason of the expiration of any period of limitation prescribed for the
execution.

53. Fraudulent transfer
(1) Every transfer of immovable property made with intent to defeat or delay the creditors of the
transferor shall be voidable at the option of any creditor so defeated or delayed.

Nothing in this sub-section shall impair the rights of a transferee in good faith and for
consideration.

Nothing in this sub-section shall affect any law for the time being in force relating to insolvency.

A suit instituted by a creditor (which term includes a decree-holder whether he has or has not
applied for execution of his decree) to avoid a transfer on the ground that it has been made with
intent to defeat or delay the creditors of the transferor shall be instituted on behalf of, or for the
benefit of, all the creditors.

(2) Every transfer of immovable property made without consideration with intent to defraud a
subsequent transferee shall be voidable at the option of such transferee.

For the purposes of this sub-section, no transfer made without consideration shall be deemed to
have been made with intent to defraud by reason only that a subsequent transfer for
consideration was made.



53A. Part performance

Where any person contracts to transfer for consideration any immovable property by writing
signed by him or on his behalf from which the terms necessary to constitute the transfer can be
ascertained with reasonable certainty,

and the transferee has, in part performance of the contract, taken possession of the property or
any part thereof, or the transferee, being already in possession, continues in possession in part
performance of the contract and has done some act in furtherance of the contract,

and the transferee has performed or is willing to perform his part of the contract,

then, notwithstanding that the contract, though required to be registered, has not been registered,
or, where there is an instrument of transfer, that the transfer has not been completed in the
manner prescribed therefor by the law for the time being in force, the transferor or any person
claiming under him shall be debarred from enforcing against the transferee and persons claiming
under him any right in respect of the property of which the transferee has taken or continued in
possession, other than a right expressly provided by the terms of the contract:

PROVIDED that nothing in this section shall affect the rights of a transferee for
consideration who has no notice of the contract or of the part performance thereof.

CHAPTER Il SALES OF IMMOVABLE PROPERTY

54. "Sale" defined
"Sale" is atransfer of ownership in exchange for a price paid or promised or part-paid and
part-promised.

Sale how made: Such transfer, in the case of tangible immovable property of the value of one
hundred rupees and upwards, or in the case of a reversion or other intangible thing, can be made
only by a registered instrument.

In the case of tangible immovable property of a value less than one hundred rupees, such
transfer may be made either by a reqistered instrument or by delivery of the property.

Delivery of tangible immovable property takes place when the seller places the buyer, or such
person as he directs, in possession of the property.

Contract for sale: A contract for the sale of immovable property is a contract that a sale of such
property shall take place on terms settled between the parties.It does not, of itself, create any
interest in or charge on such property.

***55. Rights and liabilities of buyer and seller
In the absence of a contract to the contrary, the buyer and the seller of immovable property
respectively are subject to the following liabilities, and have the rights

(1) The seller is bound-

(a) to disclose to the buyer any material defect in the property or in the seller's title thereto of
which the seller is, and the buyer is not, aware, and which the buyer could not with ordinary care
discover;

(b) to produce to the buyer on his request for examination all documents of title relating to the
property which are in the seller's possession or power;

(c) to answer to the best of his information all relevant guestions put to him by the buyer in
respect to the property or the title thereto;

(d) on payment or tender of the amount due in respect of the price, to execute a proper
conveyance of the property when the buyer tenders it to him for execution at a proper time and
place;

(e) between the date of the contract of sale and the delivery of the property, to take as much care
of the property and all documents of title relating thereto which are in his possession as an owner
of ordinary prudence would take of such property and documents;

(f) to give, on being so required, the buyer, or such person as he directs, such possession of the
property ;

(9) to pay all public charges and rent accrued due in respect of the property up to the date of the
sale, the interest on all encumbrances on such property due on such date, and, except where the
property is sold subject to encumbrances, to discharge all encumbrances on the property then
existing.

(2) The seller shall be deemed to contract with the buyer that the interest which the seller
professes to transfer to the buyer subsists and that he has power to transfer the same:

PROVIDED that, where the sale is made by a person in a fiduciary character, he shall be deemed
to contract with the buyer that the seller has done no act whereby the property is encumbered or
whereby he is hindered from transferring it.
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The benefit of the contract mentioned in this rule shall be annexed to, and shall go with, the
interest of the transferee as such, and may be enforced by every person in whom that interest is
for the whole or any part thereof from time to time vested.

(3) Where the whole of the purchase-money has been paid to the seller, he is also bound to
deliver to the buyer all documents of title relating to the property which are in the seller's
possession or power:

PROVIDED that,

(a) where the seller retains any part of the property comprised in such documents, he is entitled
to retain them all, and,

(b) where the whole of such property is sold to different buyers, the buyers of the lot of greatest
value is entitled to such documents.

But in case (a) the seller, and in case (b) the buyer, of the lot of greatest value, is bound, upon
every reasonable request by the buyer, or by any of the other buyers, as the case may be, and at
the cost of the person making the request, to produce the said documents and furnish such true
copies thereof or extracts therefrom as he may require; and in the meantime, the seller, or the
buyer of the lot of greatest value, as the case may be, shall keep the said documents safe,
uncancelled and undefaced, unless prevented from so doing by fire or other inevitable accident.

(4) The seller is entitled-

(a) to the rents and profits of the property till the ownership thereof passes to the buyer;

(b) where the ownership of the property has passed to the buyer before payment of the whole of
the purchase-money, to a charge upon the property in the hands of the buyer, any transferee
without consideration or any transferee with notice of the non-payment, for the amount of the
purchase-money, or any part thereof remaining unpaid, and for interest on such amount or part
from the date on which possession has been delivered.

(5) The buyer is bound-

(a) to disclose to the seller any fact as to the nature or extent of the seller's interest in the property
of which the buyer is aware, but of which he has reason to believe that the seller is not aware,
and which materially increases the value of such interest;

(b) to pay or tender, at the time and place of completing the sale, the purchase-money to the
seller or such person as he directs:

PROVIDED that, where the property is sold free from encumbrances, the buyer may retain
out of the purchase-money the amount of any encumbrances on the property existing at
the date of the sale, and shall pay the amount so retained to the persons entitled thereto;

(c) where the ownership of the property has passed to the buyer, to bear any loss arising from the
destruction, injury or decrease in value of the property not caused by the seller;

(d) where the ownership of the property has passed to the buyer, as between himself and the
seller, to pay all public charges and rent which may become payable in respect of the property,
the principal moneys due on any encumbrances subject to which the property is sold, and the
interest thereon afterwards accruing due.

(6) The buyer is entitled-

(a) where the ownership of the property has passed to him, to the benefit of any improvement in,
or increase in value of, the property, and to the rents and profits thereof;

(b) unless he has improperly declined to accept delivery of the property, to a charge on the
property, as against the seller and all persons claiming under him, to the extent of the seller's
interest in the property, for the amount of any purchase-money properly paid by the buyer in
anticipation of the delivery and for interest on such amount; and, when he properly declines to
accept the delivery, also for the earnest (if any) and for the costs (if any) awarded to him of a suit
to compel specific performance of the contract or to obtain a decree for its rescission.

An omission to make such disclosures as are mentioned in this section, paragraph (1), clause (a)
and paragraph (5), clause (a), is fraudulent.

56. Marshalling by subsequent purchaser

If the owner of two or more properties mortgages them to one person and then sells one or more
of the properties to another person, the buyer is, in the absence of a contract to the contrary,
entitled to have the mortgage-debt satisfied out of the property or properties not sold to
him, so far as the same will extend, but not so as to prejudice the rights of the mortgagee or
persons claiming under him or of any other person who has for consideration acquired an interest
in any of the properties.
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DISCHARGE OF ENCUMBRANCES ON SALE

57. Provision by court for encumbrances and sale freed therefrom

(a) Where immovable property subject to any encumbrances, whether immediately payable or
not, is sold by the court or in execution of a decree, or out of court, the court may, if it thinks fit, on
the application of any party to the sale, direct or allow payment into court,-

(1) in case of an annual or monthly sum charged on the property, or of a capital sum charged on
a determinable interest in the property-of such amount as, when invested in securities of the
Central Government, the court considers will be sufficient, by means of the interest thereof, to
keep down or otherwise provide for that charge, and

(2) in any other case of a capital sum charged on the property- of the amount sufficient to meet
the encumbrance and any interest due thereon.

But in either case there shall also be paid into court such additional amount as the court
considers will be sufficient to meet the contingency of further costs, expenses and interest, and
any other contingency, except depreciation of investment not exceeding one-tenth part of the
original amount to be paid in, unless the court for special reasons (which it shall record) thinks fit
to require a large additional amount.

(b) Thereupon the court may, if it thinks fit, and after notice to the encumbrances, unless the
court, for reasons to be recorded in writing thinks fit to dispense with such notice, declare the
property to be freed from the encumbrance, and make any order for conveyance, or vesting
order, proper for giving effect to the sale, and give directions for the retention and investment of
the money in court.

(c) After notice served on the persons interested in or entitled to the money or fund in court, the
court may direct payment or transfer thereof to the persons entitled to receive or give a discharge
for the same, and generally may give directions respecting the application or distribution of the
capital or income thereof.

In this section "court" means (1) a High Court, (2) the court of a District Judge within the local
limits of whose jurisdiction the property or any part thereof is situate, (3) any other court which the
State Government may by notification in the Official Gazette, declare to be competent to exercise
the jurisdiction.

CHAPTER IV MORTGAGES OF IMMOVABLE PROPERTY AND CHARGES

**** 58. "Mortgage", "mortgagor"”, "mortgagee”,
defined.

(a) A mortgage is the transfer of an interest in specific immoveable property for the purpose of
securing the payment of money advanced or to be advanced by way of loan, an existing or future
debt, or the performance of an engagement which may give rise to a pecuniary liability.

mortgage-money" and "mortgaged"

The transferor is called a mortgagor, the transferee a mortgagee; the principal money and interest
of which payment is secured for the time being are called the mortgage-money, and the
instrument (if any) by which the transfer is effected is called a mortgage-deed.

(b) Simple mortgage-Where, without delivering possession of the mortgaged property, the
mortgagor binds himself personally to pay the mortgage-money, and agrees, expressly or
impliedly, that, in the event of his failing to pay according to his contract, the mortgagee shall
have a right to cause the mortgaged property to be sold and the proceeds of sale to be applied in
payment of the mortgage-money, the transaction is called a simple mortgage.

(c) Mortgage by conditional sale-Where, the mortgagor ostensibly sells the mortgaged property-
on condition that on default of payment of the mortgage-money on a certain date the sale shall
become absolute, or

on condition that on such payment being made the sale shall become void, or
on condition that on such payment being made the buyer shall transfer the property to the seller,

PROVIDED that no such transaction shall be deemed to be a mortgage, unless the
condition is embodied in the document which effects or purports to effect the sale.

(d) Usufructuary mortgage-Where the mortgagor delivers possession or expressly or by
implication binds himself to deliver possession of the mortgaged property to the mortgagee, and
authorises him to retain such possession until payment of the mortgage-money, and to receive
the rents and profits accruing from the property or any part of such rents and profits and to
appropriate the same in lieu of interest or in payment of the mortgage-money, or partly in lieu of
interest or partly in payment of the mortgage-money, the transaction is called a usufructuary
mortgage.

(e) English mortgage-Where the mortgagor binds himself to repay the mortgage-money on a
certain date, and transfers the mortgaged property absolutely to the mortgagee, but subject to a
proviso that he will re-transfer it to the mortgagor upon payment of the mortgage-money as
agreed, the transaction is called an English mortgage.
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(f) Mortgage by deposit of title-deeds-Where a person in any of the following towns, namely, the
towns of Calcutta, Madras, and Bombay, and in any other town which the State Government
concerned may, by notification in the Official Gazette, specify in this behalf, delivers to a creditor
or his agent documents of title to immovable property, with intent to create a security thereon, the
transaction is called a mortgage by deposit of title-deeds.

(g) Anomalous mortgage-A mortgage which is not a simple mortgage, a mortgage by conditional
sale, a usufructuary mortgage, an English mortgage or a mortgage by deposit of title-deeds within
the meaning of this section is called an anomalous mortgage.

****59. Mortgage when to be by assurance

Where the principal money secured is one hundred rupees or upwards, a mortgage other than a
mortgage by deposit of title deeds can be effected only by a registered instrument signed by the
mortgagor and attested by at least two withesses.

Where the principal money secured is less than one hundred rupees, a mortgage may be
effected either by a registered instrument signed and attested as aforesaid or (except in the case
of a simple mortgage) by delivery of the property.

59A. References to mortgagors and mortgagees to include persons deriving title from
them

Unless otherwise expressly provided, references in this Chapter to mortgagors and mortgagees
shall be deemed to include references to persons deriving title from them respectively.

69. Power of sale when valid

(1) A mortgagee, or any person acting on his behalf, shall, subject to the provisions of this section
have power to sell or concur in selling the mortgaged property or any part thereof, in default of
payment of the mortgage-money, without the intervention of the court, in the following cases and
in no others, namely,-

(a) where the mortgage is an English mortgage, and neither the mortgagor nor the mortgagee is a
Hindu, Mohammedan or Buddhist or a member of any other race, sect, tribe or class from time to
time specified in this behalf by the State Government, in the Official Gazette;

(b) where a power of sale without the intervention of the court is expressly conferred on the
mortgagee by the mortgage-deed and the mortgagee is the government;

(c) where a power of sale without the intervention of the court is expressly conferred on the
mortgagee by the mortgage-deed and the mortgaged property or any part thereof was, on the
date of the execution of the mortgage-deed, situate within the towns of Calcutta, Madras,
Bombay, or in any other town or area which the State Government may, be notification in the
Official Gazette, specify in this behalf.

(2) No such power shall be exercised unless and until-

(a) notice in writing requiring payment of the principal money has been served on the mortgagor,
or on one of several mortgagors, and default has been made in payment of the principal money,
or of part thereof, for three months after such service; or

(b) some interest under the mortgage amounting at least to five hundred rupees is in arrear and
unpaid for three months after becoming due.

(3) When a sale has been made in professed exercise of such a power, the title of the purchaser

shall not be impeachable on the ground that no case had arisen to authorise the sale, or that due

notice was not given, or that the power was otherwise improperly or irreqularly exercised; but any
person damnified by an unauthorised or improper or irregular exercise of the power shall have his
remedy in damages against the person exercising the power.

(4) The money which is received by the mortgagee, arising from the sale, after discharge of prior
encumbrances, if any, to which the sale is not made subject, or after payment into court under
section 57 of a sum to meet any prior encumbrance, shall, in the absence of a contract to the
contrary, be held by him in trust to be applied by him, first, in payment of all costs, charges and
expenses properly incurred by him as incident to the sale or any attempted sale; and, secondly, in
discharge of the mortgage-money and costs and other money, if any, due under the mortgage;
and the residue of the money so received shall be paid to the person entitled to the mortgaged
property, or authorised to give receipts for the proceeds of the sale thereof.

73. Right to proceeds of revenue sale or compensation on acquisition

(1) Where the mortgaged property or any part thereof or any interest therein is sold owing to
failure to pay arrears or revenue or other charges of a public nature or rent due in respect of such
property, and such failure did not arise from any default of the mortgagee, the mortgagee shall be
entitled to claim payment of the mortgage-money, in whole or in part, out of any surplus of the
sale-proceeds remaining after payment of the arrears and of all charges and deductions directed
by law.
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(2) Where the mortgaged property or any part thereof or any interest therein is acquired under the
Land Acquisition Act, 1894 (1 of 1894), or any other enactment for the time being in force
providing for the compulsory acquisition of immovable property, the mortgagee shall be entitled to
claim payment of the mortgage-money, in whole or in part, out of the amount due to the
mortgagor as compensation.

(3) Such claims shall prevail against all other claims except those of prior encumbrances, and
may be enforced notwithstanding the principal money on the mortgage has not become due.

CHARGES

100. Charges

Where immovable property of one person is by act of parties or operation of law made security for
the payment of money to another, and the transaction does not amount to a mortgage, the latter
person is said to have a charge on the property and all the provisions hereinbefore contained
which apply to a simple mortgage shall, so far as may be, apply to such charge.

Nothing in this section applies to the charge of a trustee on the trust-property for expenses
properly incurred in the execution of his trust, and, save as otherwise expressly provided by any
law for the time being in force, no charge shall be enforced against any property in the hands of a
person to whom such property has been transferred for consideration and without notice of the
charge

NOTICE AND TENDER

102. Service or tender on or to agent

Where the person on or to whom any notice or tender is to be served or made under this Chapter
does not reside in the district in which the mortgaged property or some part thereof is situate,
service or tender on or to an agent holding a general power of attorney from such person or
otherwise duly authorised to accept such service or tender shall be deemed sufficient.

Where no person or agent on whom such notice should be served can be found or is known to
the person required to serve the notice, the latter person may apply to any court in which a suit
might be brought for redemption of the mortgaged property, and such court shall direct in what
manner such notice shall be served, and any notice served in compliance with such direction
shall be deemed sufficient:

PROVIDED that, in the case of a notice required to section 83, in the case of a deposit, the
application shall be made to the court in which the deposit has been made.

Where no person or agent to whom such tender should be made can be found or is known to the
person desiring to make the tender, the latter person may deposit in any court in which a suit
might be brought for redemption of the mortgaged property the amount sought to be tendered,
and such deposit shall have the effect of a tender of such amount.

103. Notice, etc., to or by person incompetent to contract

Where, under the provisions of this Chapter, a notice is to be served on or by, or a tender or
deposit made or accepted or taken out of court by, any person incompetent to contract, such
notice may be s erved on or by or tender or deposit made, accepted or taken, by the legal curator
of the property of such person; but where there is no such curator, and it is requisite or desirable
in the interests of such person that a notice should be served or a tender or deposit made under
the provisions of this Chapter, application may be made to any court in which a suit might be
brought for the redemption of the mortgage to appoint a guardian

CHAPTER V LEASES OF IMMOVABLE PROPERTY

105. Lease defined

A lease of immovable property is a transfer of a right to enjoy such property, made for a certain
time, express or implied, or in perpetuity, in consideration of a price paid or promised, or of
money, a share of crops, service or any other thing of value, to be rendered periodically or on
specified occasions to the transferor by the transferee, who accepts the transfer on such terms.

Lessor, lessee, premium and rent defined : The transferor is called the lessor, the transferee is
called the lessee, the price is called the premium, and the money, share, service or other thing to
be so rendered is called the rent.

106. Duration of certain leases in absence of written contract or local usage

In the absence of a contract or local law or usage to the contrary, a lease of immovable property
for agricultural or manufacturing purposes shall be deemed to be a lease from year to year,
terminable, on the part of either lessor or lessee, by six months' notice expiring with the end of a
year of the tenancy; and a lease of immovable property for any other purpose shall be deemed to
be a lease from month to month, terminable, on the part of either lessor or lessee, by fifteen days'
notice expiring with the end of a month of the tenancy.

Every notice under this section must be in writing, signed by or on behalf of the person giving it,
and either be sent by post to the party who is intended to be bound by it or be tendered or
delivered personally to such party, or to one of his family or servants at his residence, or (if such
tender or delivery is not practicable) affixed to a conspicuous part of the property.



****%107. Leases how made
A lease of immovable property from year to year, or for any term exceeding one year or reserving
a yearly rent, can be made only by a registered instrument.

All other leases of immovable property may be made either by a registered instrument or by oral
agreement accompanied by delivery of possession.

Where a lease of immovable property is made by a registered instrument, such instrument or,
where there are more instruments than one, each such instrument shall be executed by both the
lessor and the lessee:

PROVIDED that the State Government from time to time, by notification in the Official Gazette,
direct that leases of immovable property, other than leases from year to year, or for any term
exceeding one year, or reserving a yearly rent, or any class of such leases, may be made by
unregistered instrument or by oral agreement without delivery of possession.

108. Rights and liabilities of lessor and lessee

In the absence of a contract or local usage to the contrary, the lessor and the lessee of
immovable property, as against one another, respectively, possess the rights and are subject to
the liabilities mentioned in the rules next following, or such of them as are applicable to the
property leased:-

(A) Rights and liabilities of the lessor

(a) The lessor is bound to disclose to the lessee any material defect in the property, with
reference to its intended use, of which the former is and the latter is not aware, and which the
latter could not with ordinary care discover;

(b) the lessor is bound on the lessee's request to put him in possession of the property;

(c) the lessor shall be deemed to contract with the lessee that, if the latter pays the rent reserved
by the lease and performs the contracts binding on the lessee, he may hold the property during
the time limited by the lease without interruption.

The benefit shall go with the lessee's interest as such, and may be enforced by every person in
whom that interest is for the whole or any part thereof from time to time vested.

(B) Rights and liabilities of the lessee

(d) If during the continuance of the lease any accession is made to the property, such accession
(subject to the law relating to alluvion for the time being in force) shall be deemed to be
comprised in the lease;

(e) if by fire, tempest or flood, or violence of an army or of a mob, or other irresistible force, any
material part of the property be wholly destroyed or rendered substantially and permanently unfit
for the purposes for which it was let, the lease shall, at the option of the lessee, be void:

PROVIDED that, if the inquiry be occasioned by the wrongful act or default of the lessee, he shall
be entitled to avail himself of the benefit of this provision;

(f) if the lessor neglects to make, within a reasonable time after notice, any repairs which he is
bound to make to the property, the lessee may make the same himself, and deduct the expense
of such repairs with interest from the rent, or otherwise recover it from the lessor;

(g) if the lessor neglects to make any payment which he is bound to make, and which, if not made
by him, is recoverable from the lessee or against the property, the lessee may make such
payment himself, and deduct it with interest from the rent, or otherwise recover it from the lessor;

(h) the lessee may even after the determination of the lease remove, at any time whilst he is in
possession of the property leased but not afterwards all things which he has attached to the
earth; provided he leaves the property in the state in which he received it;

(i) when a lease of uncertain duration determines by any means except the fault of the lessee, he
or his legal representative is entitled to all the crops planted or sown by the lessee and growing
upon the property when the lease determines, and to free ingress and egress to gather and carry
them;

() the lessee may transfer absolutely or by way of mortgage or sub-lease the whole or any part of
his interest in the property, and any transferee of such interest or part may again transfer it. The
lessee shall not, by reason only of such transfer, cease to be subject to any of the liabilities
attaching to the lease;

nothing in this clause shall be deemed to authorise a tenant having an untransferable right of
occupancy, the farmer of an estate in respect of which default has been made in paying revenue,
or the lessee of an estate under the management of a Court of Wards, to assign his interest as
such tenant, farmer or lessee;

(k) the lessee is bound to disclose to the lessor any fact as to the nature or extent of the interest
which the lessee is about to take of which the lessee is, and the lessor is not aware, and which
materially increases the value of such interest;
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(1) the lessee is bound to pay or tender, at the proper time and place, the premium or rent to the
lessor or his agent in this behalf;

(m) the lessee is bound to keep, and on the termination of the lease to restore, the property in as
good condition as it was in at the time when he was put in possession, subject only to the
changes caused by reasonable wear and tear or irresistible force, and to allow the lessor and his
agents, at all reasonable times during the term, to enter upon the property and inspect the
condition thereof and give or leave notice of any defect in such condition; and, when such defect
has been caused by any act or default on the part of the lessee, his servants or agents, he is
bound to make it good within three months after such notice has been given or left;

(n) if the lessee becomes aware of any proceeding to recover the property or any part thereof, or
of any encroachment made upon, or any interference with, the lessor's rights concerning such
property, he is bound to give, with reasonable diligence, notice thereof to the lessor;

(o) the lessee may use the property and its products (if any) as a person of ordinary prudence
would use them if they were his own; but he must not use, or permit another to use, the property
for a purpose other than that for which it was leased, or fell or sell timber, pull down or damage
buildings belonging to the lessor, or work mines or quarries not open when the lease was
granted, or commit any other act which is destructive or permanently injurious thereto;

(p) he must not, without the lessor's consent, erect on the property any permanent structure,
except for agricultural purposes;

(g) on the determination of the lease, the lessee is bound to put the lessor into possession of the
property.

CHAPTER VI : GIFTS

122. "Gift" defined

"Gift" is the transfer of certain existing movable or immovable property made voluntarily and
without consideration, by one person, called the donor, to another, called the donor, and
accepted by or on behalf of the donee.

Acceptance when to be made-Such acceptance must be made during the lifetime of the donor
and while he is still capable of giving.

If the donee dies before acceptance, the gift is void.

123. Transfer how effected
For the purpose of making a gift of imnmovable property, the transfer must be effected by a
registered instrument signed by or on behalf of the donor, and attested by at least two witnesses.

For the purpose of making a gift of movable property, the transfer may be effected either by a
reqgistered instrument signed as aforesaid or by delivery.

Such delivery may be made in the same way as goods sold may be delivered.

124. Gift of existing and future property
A qift comprising both existing and future property is void as to the latter.

125. Gift to several of whom one does not accept
A qift of a thing to two or more donees, of whom one does not accept it, is void as to the interest
which he would have taken had he accepted.

126. When gift may be suspended or revoked

The donor and donee may agree that on the happening of any specified event which does not
depend on the will of the donor a gift shall be suspended or revoked; but a gift which the parties
agree shall be revocable wholly or in part, at the mere will of the donor, is void wholly or in part,
as the case may be.

A gift may also be revoked in any of the cases (save want or failure of consideration) in which, if it
were a contract, it might be rescinded.

Save as aforesaid, a gift cannot be revoked.

Nothing contained in this section shall be deemed to affect the rights of transferees for
consideration without notice.

***||lustrations

(a) A gives a field to B, reserving to himself, with B's assent, the right to take back the field in
case B and his descendants die before A. B dies without descendants in A's lifetime. A may take
back the field.

(b) A gives a lakh of rupees to B, reserving to himself, with B's assent, the right to take back at
pleasure Rs. 10,000 out of the lakh. The gift holds goods as to Rs. 90,000, but is void as to Rs.
10,000, which continue to belong to A.



11

127. Onerous gifts

Where a gift in the form of a single transfer to the same person of several things of which one is,
and the others are not burdened by an obligation, the donee can take nothing by the gift unless
he accepts it fully.

Where a gift is in the form of two or more separate and independent transfers to the same person
of several things, the donee is at liberty to accept one of them and refuse the others, although the
former may be beneficial and the latter onerous.

Onerous gift to disqualified person: A donee not competent to contract and accepting property
burdened by any obligation is not bound by his acceptance. But if, after becoming competent to
contract and being aware of the obligation, he retains the property given, he becomes so bound.

***||lustrations

(a) A has shares in X, a prosperous joint stock company, and also shares in Y, a joint stock
company in difficulties. Heavy calls are expected in respect of the shares in Y. A gives B all his
shares in joint stock companies. B refuses to accept the shares in Y. He cannot take the shares
in X.

(b) A, having a lease for a term of years of a house at a rent which he and his representatives are
bound to pay during the term, and which is more than the house can be let for, gives to B the
lease, and also, as a separate and independent transaction, a sum of money. B refuses to accept
the lease. He does not by this refusal forfeit the money.

128. Universal donee

Subject to the provisions of section 127, where a gift consists of the donor's whole property, the
donee is personally liable for all the debts due by and liabilities of the donor at the time of the gift
to the extent of the property comprised therein.

129. Saving of donations mortis causa and Mohammedan Law
Nothing in this Chapter relates to gifts of moveable property made in contemplation of death, or
shall be deemed to affect any rule of Mohammedan law.

CHAPTER VIl : OF TRANSFERS OF ACTIONABLE CLAIMS

130. Transfer of actionable claim

(1) The transfer of an actionable claim whether with or without consideration shall be effected
only by the execution of an instrument in writing signed by the transferor or his duly authorised
agent, shall be complete and effectual upon the execution of such instruments, and thereupon all
the rights and remedies of the transferor, whether by way of damages or otherwise, shall vest in
the transferee, whether such notice of the transfer as is hereinafter provided be given or not:

PROVIDED that every dealing with the debtor other actionable claim by the debtor or other
person from or against whom the transferor would, but for such instrument of transfer as
aforesaid, have been entitled to recover or enforce such debt or other actionable claim, shall
(save where the debtor or other person is a party to the transfer or has received express notice
thereof as hereinafter provided) be valid as against such transfer.

(2) The transferee of an actionable claim may, upon the execution of such instrument of transfer
as aforesaid, sue or institute proceedings for the same in his own name without obtaining the
transferor's consent to such suit or proceeding and without making him a party thereto.

Illustrations

(i) A owes money to B, who transfers the debt to C. B then demands the debt from A, who, not
having received notice of the transfer, as prescribed in section 131, pays B. The payment is valid,
and C cannot sue A for the debt.

(if) A effects a policy on his own life with an insurance company and assigns it to a bank
for securing the payment of an existing or future debt. If A dies, the bank is entitled to
receive the amount of the policy and to sue on it without the concurrence of A's executor,
subject to the proviso in sub-section (1) of section 130 and to provisions of section 132,

NOTE: The Symbol *** denotes most important
The underlined and Blocked portions are to be studied thoroughly
BEST WISHES



INDIAN TRUST ACT, 1882
CHAPTER II
OF THE CREATION OF TRUSTS

****4. Lawful purpose. — A trust may be created for any lawful purpose. The purpose
of trust is lawful unless it is

(a) forbidden by law, or (b) is of such a nature that, if permitted, it would defeat the
provisions of any law, or

c) is fraudulent, or

(d) involves or implies injury to the person or property of another, or

(e) the Court regards it as immoral or opposed to public policy.

Every trust of which the purpose is unlawful is void. And where a trust is created for two

purposes, of which one is lawful and the other unlawful, and the two purposes cannot be
separated, the whole trust is void.

Explanation. — In this section the expression "law" includes, where the trust-property is
immoveable and situate in a foreign country, the law of such country.

Illustrations (a) A conveys property to B in trust to apply the profits to the nurture of
female fondling to be trained up as prostitutes. The trust is void.

(b) A bequeaths property to B, in trust to employ it in carrying on a smuggling business,
and out of the profits thereof to support A's children. The trust is void:

(c) A, while in insolvent circumstances transfers property to B in trust for A during his
life, and after his death for B. A is declared an insolvent. The trust for A is invalid as
against his creditors.

***5. Trust of immovable property. — No trust in relation to immovable property is
valid unless

declared by a non-testamentary instrument in writing signed by the author of the trust or
the trustee and registered, or

by the will of the author of the trust or of the trustee.

Trust of movable property. — No trust in relation to movable property is valid unless
declared as aforesaid, or

unless the ownership of the property is transferred to the trustee. These rules do not apply
where they would operate so as to effectuate a fraud.

***6. Creation of trust. — Subject to the provisions of Section 5, a trust is created when
the author of the trust indicates with reasonable certainty by any words or acts (a) an
intention on his part to create thereby a trust, (b) the purpose of the trust, (c) the
beneficiary, and (d) the trust-property, and (unless the trust is declared by will or the
author of the trust is himself to be the trustee) transfers the trust-property to the trustee.

Illustrations (a) A bequeaths certain property to B, "having the fullest confidence that he
will dispose of it for the benefit of" C. This creates a trust so far as regards A and C.

(b) A bequeaths certain property to B "hoping he will continue it in the family". This does
not create a trust, as the beneficiary is not indicated with reasonable certainty.



(c) A bequeaths certain property to B, requesting him to distribute it among such members
of C' s family as B should think most deserving. This does not create a trust, for the
beneficiaries are not indicated with reasonable certainty.

(d) A bequeaths certain property to B, desiring him to divide the bulk of it among C's
children. This does not create a trust, for the trust-property is not indicated with sufficient
certainty.

(e) A bequeaths a shop and stock-in-trade to B, on condition that he pays A's debts and a
legacy to C. This is a condition, not a trust for A's creditors and C.

Comments The intention to create a trust must be indicated with reasonable certainty.
The purpose of the trust, the trust property and the beneficiaries must be indicated in such
a way that the trust can be administered by the Court if the occasion arises. (AIR 1935
P.C.97).

CHAPTER IlI
OF THE DUTIES AND LIABILITIES OF TRUSTEES
11. Trustee to execute trust. — The trustee is bound to fulfil the purpose of the trust,

and to obey the directions of the author of the trust given at the time of its creation,
except as modified by the consent of all the beneficiaries being competent to contract.

Where the beneficiary is incompetent to contract, his consent may, for the purposes of
this section, be given by a principal Civil Court of original jurisdiction.

Nothing in this section shall be deemed to require a trustee to obey any direction when to
do so would be impracticable, illegal or manifestly injurious to the beneficiaries.

Explanation — Unless a contrary intention be expressed, the purpose of a trust for the
payment of debts shall be deemed to be (a) to pay only the debts of the author of the trust
existing and recoverable at the date of the instrument of trust, or, when such instrument is
a will, at the date of his death, and (b) in the case of debts not bearing interest, to make
such payment without interest.

Illustrations (a) A, a trustee, is simply authorized to sell certain land by public auction.
He cannot sell the land by private contract.

(b) A, a trustee of certain land for X, Y and Z, is authorized to sell the land to B for a
specified sum. X, Y and Z, being competent to contract, consent that A may sell the land
to C for a less sum. A may sell the land accordingly.

(c) A, atrustee for B and her children, is directed by the author of the trust to lend, on B's
request, trust property to B's husband, C, on the security of his bond. C becomes insolvent
and B requests A to make the loan. A may refuse to make it.

***19. Accounts and information. — A trustee is bound (a) to keep clear and accurate
accounts of the trust-property, and (b) at all reasonable times, at the request of the
beneficiary, to furnish him with full and accurate information as to the amount and state
of the trust-property.

***20. Investment of trust-money. — Where the trust-property consists of money and
cannot by applied immediately or at an early date to the purposes of the trust, the trustee
is bound (subject to any direction contained in the instrument of trust) to invest the
money on the following securities, and on no others:

(@) in promissory notes, debentures, stock or other securities of any State Government or
of the Central Government or of the United Kingdom of Great Britain and Ireland:
Provided that securities, both the principal whereof and the interest whereon shall have
been fully and unconditionally guaranteed by any such Government shall be deemed, for
the purposes of this clause, to be securities of such Government.



(b) in bonds, debentures and annuities charged or secured by the Parliament of the United
Kingdom before the fifteenth day of August, 1947 on the revenues of India or of the
Governor General in Council or of any Province: Provided that, after the fifteenth day of
February, 1916, no money shall be invested in any such annuity being a terminable
annuity unless a sinking fund has been established in connection with such annuity; but
nothing in this proviso shall apply to investments made before the date aforesaid:

(bb) in India three and a half percent stock, India three per cent stock, India two and a
half per cent stock or any other capital stock, which before the 15th day of August, 1947,
was issued by the Secretary of State for India in Council under the authority of an Act of
Parliament of the United Kingdom and charged on the revenues of India or which was
issued by the Secretary of State on behalf of the Governor-General in Council under the
provisions of Part XIlI of the Government of India Act, 1935;

(c) in stock or debentures of, or shares in, Railway or other Companies the interest
whereon shall have been guaranteed by the Secretary of State for India in Council or by
the Central Government or in debentures of the Bombay Provincial Co-operative Bank
Limited, the interest whereon shall have been guaranteed, by the Secretary of State for
India in Council or the State Government of Bombay;

(d) in debentures or other securities for money issued under the authority of any Central
Act or Provincial Act or State Act, by or on behalf of any municipal body, port trust or
city improvement trust in any Presidency-town, or in Rangoon Town, or by or on behalf
of the trustees of the port of Karachi: Provided that after the 31st day of March, 1948, no
money shall be invested in any securities issued by or on behalf of a municipal body, port
trust or city improvement trust in Rangoon Town, or by or on behalf of the trustees of the
port of Karachi;

(e) on a first mortgage of immovable property situate in any part of the territories to
which this Act extends: provided that the property is not a leasehold for a term of years
and that the value of the property exceeds by one-third, or, if consisting of buildings,
exceeds by one-half, the mortgage money; FI[* * * *] ¥l[(ee) in units issued by the Unit
Trust of India under any unit scheme made under Section 21 of the Unit Trust of India
Act, 1963; or]

(f) on any other security expressly authorized by the instrument of trust, 5[or by the
Central Government by notification in the official gazette,] or by any rule which the High
Court may from time to time prescribed in this behalf:

Provided that, where there is a person competent to contract and entitled in possession to
receive the income of the trust-property for his life, or for any greater estate, no
investment on any security mentioned or referred to in clauses (d), (e) and (f) shall be
made without his consent in writing.

20A. Power to purchase redeemable stock at a premium. — (1) A trustee may invest
in any of the securities mentioned or referred to in Section 20, notwithstanding that the
same may be redeemable and that the price exceeds the redemption value:

Provided that a trustee may not purchase at a price exceeding its redemption value any
security mentioned or referred to in clauses (c) and (d) of Section 20 which is liable to be
redeemed within fifteen years of the date of purchase at par or at some other fixed rate, or
purchase any such security as it mentioned or referred to in the said clause which is liable
to be redeemed at par or at some other fixed rate at a price exceeding fifteen per centum
above par or such other fixed rate.

(2) A trustee may retain until redemption any redeemable stock, fund or security which
may have been purchased in accordance with this section.

23. Liability for breach of trust. — Where the trustee commits a breach of trust, he is
liable to make good the loss which the trust-property or the beneficiary has thereby
sustained, unless the beneficiary has by fraud induced the trustee to commit the breach, or
the beneficiary, being competent to contract, has himself, without coercion or undue




influence having been brought to bear to him, concurred in the breach, or subsequently
acquiesced therein, with full knowledge of facts of the case and of his rights as against
the trustee.

A trustee committing a breach of trust is not liable to pay interest except in the following
cases:

(a) where he has actually received interest;

(b) where the breach consists in unreasonable delay in paying trust-money to the
beneficiary;

(c) where the trustee ought to have received interest, but has not done so;

(d) where he may be fairly presumed to have received interest.

He is liable, in case (a), to account for the interest actually received, and, in cases (b), (c)
and (d), to account for simple interest at the rate of six per cent per annum, unless the
Court otherwise directs.

(e) where the breach consists in failure to invest trust-money and to accumulate the
interest or dividends thereon, he is liable to account for compound interest (with half-
yearly rests) at the same rate;

(f) where the breach consists in the employment of trust- property or the proceeds thereof
in trade or business, he is liable to account, at the option of the beneficiary, either for
compound interest (with half-yearly rests) at the same rate, or for the net profits made by
such employment.

Illustrations (a) A trustee improperly leaves trust-property outstanding, and it
is consequently lost : he is liable to make good the property lost, but he is not liable to
pay interest thereon.

(b) A bequeaths a house to B in trust to sell it and pay the proceeds to C. B neglects to sell
the house for a great length of time, whereby the house is deteriorated and its market
price falls. B is answerable to C for the loss.

(c) A trustee is guilty of unreasonable delay in investing trust-money in accordance with
Section 20, or in paying it to the beneficiary. The trustee is liable to pay interest thereon
for the period of the delay.

(d) The duty of the trustee is to invest trust-money in any of the securities mentioned in
Section 20, clause (a), (b), (c) or (d). Instead of so doing, he retains the money in his
hands. He is liable, at the option of the beneficiary, to be charged either with the amount
of the principal money and interest, or with the amount of such securities as he might
have purchased with the trust-money when the investment should have been made, and
the intermediate dividends and interest thereon.

(e) The instrument of trust directs the trustee to invest trust-money either in any of such
securities or on mortgage of immovable property. The trustee does neither. He is liable
for the principal money and interest.

(F) The instrument of trust directs the trustee to invest trust-money in any of such
securities and to accumulate the dividends thereon. The trustee disregards the direction.
He is liable, at the option of the beneficiary, to be charged either with the amount of the
principal money and compound interest, or with the amount of such securities as he might
have purchased with the trust-money when the investment should have been made,
together with the amount of the accumulation which would have arisen from a proper
investment of the intermediate dividends.

(9) Trust-property is invested in one of the securities mentioned in Section 20, clauses
(@), (b), (c) or (d). The trustee sells such security for some purpose not authorized by the



terms of the instrument of trust. He is liable, at the option of the beneficiary, either to
replace the security with the intermediate dividends and interest thereon, or to account for
the proceeds of the sale with interest thereon.

(h) The trust-property consists of land. The trustee sells the land to a purchaser for a
consideration without notice of the trust. The trustee is liable, at the option of the
beneficiary to purchase other land of equal value to be settled upon the like trust, or to be
charged with the proceeds of the sale with interest.

58. Right to transfer beneficial interest. — The beneficiary, if competent to contract,
may transfer his interest, but subject to the law for the time being in force as to the
circumstances and extent in and to which he may dispose of such interest:

Provided that when property is transferred or bequeathed for the benefit of a married
woman, so that she shall not have power to deprive herself of her beneficial interest,
nothing in this section shall authorize her to transfer such interest during her marriage.

64. Saving of rights of certain transferees. — Nothing in Section 63 entitles the
beneficiary to any right in respect of property in the hands of —

(a) a transferee in good faith for consideration without having notice of the trust, either
when the purchase-money was paid, or when the conveyance was executed; or

(b) a transferee for consideration from such a transferee.

A judgment-creditor of the trustee attaching and purchasing trust-property is not a
transferee for consideration within the meaning of this section.

Nothing in Section 63 applies to money currency notes and negotiable instruments in the
hands of a bona fide holder to whom they have passed in circulation, or shall be deemed
to affect the Indian Contract Act, 1872, Section 108, or the liability of a person to whom
a debt or charge is transferred.

67. Wrongful employment by partner-trustee of trust-property for partnership
purposes. — If a partner, being a trustee, wrongfully employs trust-property in the
business or on the account of the partnership, no other partner is liable therefore in his
personal capacity to the beneficiaries, unless he had notice of the breach of trust. The
partners having such notice are jointly and severally liable for the breach of trust.

Ilustrations

(@) A and B are partners. A dies, having bequeathed all his property to B in trust for Z, and
appointed B his sole executor. B, instead of winding up the affairs of the partnership,
retains all the assets in the business. Z may compel him, as partner, to account for so
much of the profits as are derived from A's share of the capital. B is also answerable to Z
for the improper employments of A's assents.

(b) A, a trader, bequeaths his property to B in trust for C, appoints B his sole executor and
dies. B enters into partnership with X and Y in the same trade and employs A's assents in
the partnership business. B given an indemnity to X and Y against the claims of C. Here X
and Y are jointly liable with B to C as having knowingly become parties to the breach of
trust committed by B.

78. Revocation of trust. — A trust created by will may be revoked at the pleasure of the
testator.

A trust otherwise created can be revoked only —

(a) where all the beneficiaries are competent to contract — by their consent;



(b) where the trust has been declared by a non-testamentary instrument or by word of
mouth — in exercise of a power of revocation expressly reserved to the author of the
trust; or

(c) where the trust is for the payment of the debts of the author of the trust, and has not
been communicated to the creditors — at the pleasure of the author of the trust.

Ilustration

A conveys property to B in trust to sell the same and pay out of the proceeds the claims of
A's creditors. A reserves no power of revocation. If no communication has been made to
the creditors, A may revoke the trust. But if the creditors are parties to the arrangement,
the trust cannot be revoked without their consent.

81. Where it does not appear that transferor intended to dispose of beneficial
interest. — [Repealed by the Benami Transactions (Prohibition) Act, 1988 (45 of 1988)].
85. Bequest for illegal purpose. — Where a testator bequeaths certain property upon
trust and the purpose of the trust appears on the face of the will to be unlawful, or during
the testator's lifetime the legatee agrees with him to apply the property for an unlawful
purpose, the legatee must hold the property for the benefit of the testator's legal
representative.

Bequest of which revocation is prevented by coercion. — Where property is
bequeathed and the revocation of the bequest is prevented by coercion, the legatee must
hold the property for the benefit of the testator's legal representative.

88. Advantage gained by fiduciary. — Where a trustee, executor, partner, agent,
director of a company, legal advisor, or other person bound in a fiduciary character to
protect the interests of another person, by availing himself of his character, gains for
himself any pecuniary advantage, or where any person so bound enters into any dealings
under circumstances in which his own interests are, or may be, adverse to those of such
other person and thereby gains for himself a pecuniary advantage, he must hold for the
benefit of such other person the advantage so gained.

Ilustrations

(@) A, an executor, buys at an undervalue from B, a legatee, his claim under the will. B is
ignorant of the value of the bequest. A must hold for the benefit of B the difference
between the price and value.

(b) A, a trustee, uses the trust property for the purpose of his own business. A holds for
the benefit of his beneficiary the profits arising from such user.

(c) A, atrustee, retires from his trust in consideration of his successor paying him a sum
of money. A holds such money for the benefit of his beneficiary.

(d) A, a partner, buys land in his own name with funds belonging to the partnership. A
holds such land for the benefit of the partnership.

(e) A, a partner, employed on behalf of himself and his co-partners is negotiating the
terms of a lease, clandestinely stipulates with the lessor for payment to himself of a lakh
of rupees. A holds the lakh for the benefit of the partnership.

(f) A and B are partners. A dies. B, instead of winding up the affairs of the partnership,
retains all the assets in the business. B must account to A's legal representative for the
profits arising from A's share of the capital.

(9) A, an agent employed to obtain a lease for B, obtains the lease for himself. A holds the
lease for the benefit of B.



(h) A, a guardian, buys up for himself encumbrances on his ward B's estate at an
undervalue. A holds for the benefit of B the encumbrances so bought, and can only charge
him with what he has actually paid.

Note : 1. Darkened sentences - possible objective question.
2. ** Important areas / illustrations .

3*** Most Important areas / illustrations.

4 Illustration may be asked as straight question with /without alteration

5 Questions like may be asked “which of the following, with regard to definition
for a terminology, is not true”. Hence all the options should be read and

understood properly and to delete the wrong answer all the relevant points
requires to be kept in mind.



Code of Civil Procedure ITI/ITO

Issue & Service of Summons - Order V
Notice by the Ist party to the opposite party->Plaint(petion
filed ny the plaintiff before court)- >Suit -> Summons to the
defendant -> Written Statement to be filed by the defendant
3. With Summons-Copy of the Plaint should be attached
4, Personal Attendance can be insisted only when the defendant
resides
(i) within the jurisdiction of the court (ii) with in 50 miles

(iii) 200 miles if 5/6 of the distance is connected byroad

N —

Rail or ship

5. Small Causes courts can issue Summons- only for final disposal

6. Not Only as witness- even for Production of document summons
could be issued.

7. Instead of summons even letter could be sent.

8 Modes service of Summons:-

(i) Only copy of the summons to be served

(i1) Even on Agent or Manager. Master of a ship- is an Agent

(iii) Not found at residence for a reasonable time

(iv)Agent, male or female adult member of the family But not on
the servant

If Defendant refuses or not found at the resident or no agents or
members- service by Affixure.
-Report stating circumstances name &address of the person
identifying the house shall be submitted by the serving official.
-Serving Officer shall be examined on oath
-Court then declares- Summon is duly served
-In addition to the above- summons could be sent by RPAD
-If Defendant or A gent refuses to receive the RPAD - Courts
declare Valid Service
-If Acknowledgement not received within 30 day from date of
issue- Deemed to have been served.
Substituted service :- If defendant not found at the premises Last
resided or carried on business - service by affixure and the
procedure is as the case of service by affixure as detailed earlier.
The summons could be served with the help of other agencies.
If the defendant is :
with in the Jurisdiction of other court through that court
in Prision through Officer In-charge for service
Outside India & no agent in India- By Post

residing in foreign territory where a political agent is appointed or
Court is established as per CPC then through such agent or court
Soldier, Sailor & Airman-through Commanding Officer

9. Service & endorsement by the serving agencies are required

10. Summons and attendance of witness- Order XVI & XVI (A)

11.  If party wishes - to file application and list of withesses to court
Witness without summons - permissible

12. Expenses in connection to the witnesses:-
The party applying -shall pay to court
H.C. makes rules in this regard

13.  Particulars in the summons- Place, Purpose, details of document to
be produced

14.  Summons could be served by the party or court- if not served by
the party, handed over to court for service through messenger of
the court.




Best wishes from ITEF & ITGOA
Code of Civil Procedure ITI/ITO
Failure to comply with summons:-
avoids or failed to produce
proclamation issued by the court for attendance or production of
documents
Proclamation is fixed on the outer door
warrant with or without bail- for arrest or attachment of property
but small causes court- has no such powers
Court excuses in case sufficient cause but cost of attachment shall
be borne by the defaulter
Fine not exceeding Rs. 500 for defaults.
Personal attendance of the witnesses could be insisted where the
witness resides within 100 km or 500 km if public conveyance is
available.
- But no limit for places connected with Air travel
- Any party fails to give evidence or document- his case could
be dismissed for default - the party to the suit could also be
a witness
- Witnesses confined or detained in prison
- Personal attendance of imprisoned could be insisted only
where the distance from jail is below 25 km
- Commission could also be sent if the evidence is material.
Affidavit(O-XIX)
- Written Statement - of deponent- on oath duly affirmed
before Court or Magistrate or Commissioner
- Requires cross examination of the deponent
- The Court may order to prove fact by Affidavit
Attachment of Property (Sec-60, O-XXl)
- If money not paid within 30 days from date of passing
decree- Court order for affidavit with asset details
- If the Judgement Debtor failed to pay , the Decree Holder
may apply to Court to orally examine the J.D. with regards
to his debts & asset
- Court order for attendance with Book or documents
- If Judgement debtor disobeys - Civil Prison not exceeding 3
months
Property not attachable:-
Tools of artisan, Personal ornaments, Books of A/c, PF,
Gratuity, LIC,
Air, Army, Naval, Rs. 1000 & 2/3" of the reminder(except
maintenance),1/3" of salary in case of maintenance
Attachment of Moveable Property.
Delivered to Decree Holder or receiver
Kept under custody for 3 months then Sale by court - Balance
Money after adjusting all dues to the Judgement Debtor
Immovable property
Possession to Decree Holder - In case of illegal occupation,
Evacuation will be by the court
Court has power to Break open but time for women to withdraw
Tenant not bound by decree can occupy but to pay the rent
to Decree Holder
affix the warrant & beat drum- Similar procedure for joint
Ownership property
Best wishes from ITEF & ITGOA




Civil procedure code ITI/ITO
Commission (O-XXVI)

Court may issue commission in 5 cases:-If the witness

1. suffers from Sickness or exempted

2. resides beyond the jurisdiction of the court

3. s about to leave India

4. is a Govt. Servant & appearance affects his official duty
5. resides out side India

Evidence taken by commission could be produced before the court as evidence
with the consent of the opposing party.

court

Commission for local Investigation for the following

(1)  To Elucidating facts

(2)  To ascertain market value

(3) To ascertain profits, damages or annual net profits

Other types of commissions

Scientific investigation

Commission for sale of Moveable property that are in the custody of

Crop valuation- accounts of partial partition

Commission by H.C. at the instance of foreign tribunals

Expenses should be borne by Party at/for whose instance / benefit
commission was granted

Powers

1) Examine Parties &Witnesses

2) Call for documents, records

3) Enter any premises connected to the dispte

4) Proceed exparte

5) Summon & examine withesses => in this regard deemed to be Civil
Court

(
(
(
(
(

Review (Sec. 114, Order- XLVII)
Situations warranting review

1. Fresh new & important material or evidence - not within
knowledge of or could not have been produced by the aggrieved
party when the original decree was made
Apparent Mistake of-law, fact or procedure
3. on any other sufficient cause

Other points involved in review

N

4. No Review if appeal has been preferred on same ground

5. No Review for order passed on the Review application.

6. After withdrawal appeal Review petition can be in the original
court.

7. After filing review , appeal is preferred, review could be kept

pending till disposal of the appeal
8. Limitation period for filing petition 30 days from the date of order

9. Review Petition shall be filed before the same court- in case High
Court it should be before the same judge or his successors
10. If petition is dismissed for default- it can be restored for sufficient

cause. Rejection of application on failure of applicant to appear-
can be restored if he proves that he was prevented by the
sufficient cause.

11. Form of application for review- Same form preferring for appeal

12. No application of review without notice to the opposite party

13.  Order of rejection of review’s application - final& not appealable

Best wishes from ITEF & ITGOA




REGISTRATION ACT, 1908

16. Register-books and fire-proof boxes
(1) The State Government shall provide for the office of every registering officer the
books necessary for the purposes of this Act.

(2) The books so provided shall contain the forms from time to time prescribed by the
Inspector-General, with the sanction of the State Government, and the pages of such
books shall be consecutively numbered in print, and the number of pages in each book
shall be certified on the title-page by the officer by whom such books are issued.

(3) The State Government shall supply the office of every Registrar with a fire-proof box,
and shall in each district make suitable provision for the safe custody of the records
connected with the registration of documents in such district.

PART Ill : OF REGISTRABLE DOCUMENTS

****17. Documents of which registration is compulsory

(1) The following documents shall be registered, if the property to which they relate is
situate in a district in which, and if they have been executed on or after the date on
which, Act No. XVI of 1864, or the Indian Registration Act, 1866, or the Indian
Registration Act, 1871, or the Indian Registration Act, 1877 or this Act came or comes
into force, namely:-

(a) instruments of gift of immovable property;

(b) other non-testamentary instruments which purport or operate to create, declare,
assign, limit or extinguish, whether in present or in future, any right, title or interest,
whether vested or contingent, of the value of one hundred rupees, and upwards, to or
in immovable property;

(c) non-testamentary instruments which acknowledge the receipt or payment of any
consideration on account of the creation, declaration, assignment, limitation or
extinction of any such right, title or interest; and

***(d) from leases of immovable property year to year, or for any term exceeding one
year, or reserving a yearly rent;

(e) non-testamentary instruments transferring or assigning any decree or order of a
court or any award when such decree or order or award purports or operates to create,
declare, assign, limit or extinguish, whether in present or in future, any right, title or
interest, whether vested or contingent, of the value of one hundred rupees and
upwards, to or in immovable property

PROVIDED that the State Government may, by order published in the Official Gazette,
exempt from the operation of this sub-section any leases executed in any district, or
part of a district, the terms granted by which do not exceed five years and the annual
rent reserved by which do not exceed fifty rupees.

(2) Nothing in clauses (b) and (c) of sub-section (1) applies to-

(i) any composition-deed; or

(ii) any instrument relating to shares in a joint Stock Company, notwithstanding that the
assets of such company consist in whole or in part of immovable property; or

(iii) any debenture issued by any such company and not creating, declaring, assigning,
limiting or extinguishing any right, title or interest, to or in immovable property except
insofar as it entitles the holder to the security afforded by a registered instrument
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whereby the company has mortgaged, conveyed or otherwise transferred the whole or
part of its immovable property or any interest therein to trustees upon trust for the

benefit of the holders of such debentures; or

(iv) any endorsement upon or transfer of any debenture issued by any such company; or

(v) any document not itself creating, declaring, assigning, limiting or extinguishing any
right, title or interest of the value of one hundred rupees and upwards to or in
immovable property, but merely creating a right to obtain another document which will,
when executed, create, declare, assign, limit or extinguish any such right, title or
interest; or

(vi) any decree or order of a court except a decree or order expressed to be made on a
compromise and comprising immovable property other than that which is the subject-
matter of the suit or proceeding; or

(vii) any grant of immovable property by government; or

(viii) any instrument of partition made by a revenue-officer; or

(ix) any order granting a loan or instrument of collateral security granted under the Land
Improvement Act, 1871, or the Land Improvement Loans Act, 1883; or

(x) any order granting a loan under the Agriculturists Loans Act, 1884, or instrument for
securing the repayment of a loan made under that Act; or

(xa) any order made under the Charitable Endowments Act, 1890, (6 of 1890) vesting
any property in a Treasurer of Charitable Endowments or divesting any such treasurer of
any property; or

(xi) any endorsement on a mortgage-deed acknowledging the payment of the whole or
any part of the mortgage-money, and any other receipt for payment of money due
under a mortgage when the receipt does not purport to extinguish the mortgage; or

(xii) any certificate of sale granted to the purchaser of any property sold by public
auction by a civil or revenue-officer.

Explanation: A document purporting or operating to effect a contract for the sale of
immovable property shall not be deemed to require or ever to have required
registration by reason only of the fact that such document contains a recital of the
payment of any earnest money or of the whole or any part of the purchase money.

(3) Authorities to adopt a son, executed after the 1st day of January, 1872, and not
conferred by a will, shall also be registered.

18. Documents of which registration is optional
Any of the following documents may be registered under this Act, namely:-

(a) instruments (other than instruments of gift and wills) which purport or operate to
create, declare, assign, limit or extinguish, whether in present or in future, any right,
title or interest, whether vested or contingent, of a value less than one hundred rupees,
to or in immovable property;

(b) instruments acknowledging the receipt or payment of any consideration on account
of the creation, declaration, assignment, limitation or extinction of any such right, title
or interest;



-3-

(c) leases of immovable property for any term not exceeding one year, and leases
exempted under section 17;

(cc) instruments transferring or assigning any decree or order of a court or any award
when such decree or order or award purports or operates to create, declare, assign,
limit or extinguish, whether in present or in future, any right, title or interest, whether
vested or contingent, of a value less than one hundred rupees, to or in immovable
property;

(d) instruments (other than wills) which purport or operate to create, declare, assign,
limit or extinguish any right, title or interest to or in movable property;

(e) wills; and
(f) all other documents not required by section 17 to be registered.

PART VIII : OF PRESENTING WILLS AND AUTHORITIES TO ADOPT
40. Persons entitled to present Wills and authorities to adopt

(1) The testator, or after his death any person claiming as executor or otherwise under a
will, may present it to any Registrar or Sub-Registrar for registration.

(2) The donor, or after his death the donee, of any authority to adopt, or the adoptive
son, may present it to any Registrar or Sub-Registrar for registration.

41. Registration of Wills and authorities to adopt
(1) A will or an authority to adopt presented for registration by the testator or donor,
may be registered in the same manner as any other document.

(2) A will or authority to adopt presented for registration by any other person entitled to
present it shall be registered if the registering officer is satisfied-

(a) that the will or authority was executed by the testator or donor, as the case may be;
(b) that the testator or donor is dead; and

(c) that the person presenting the will or authority is, under section 40, entitled to
present the same.

PART IX : OF THE DEPOSIT OF WILLS

42. Deposit of Wills

Any testator may, either personally or by duly authorised agent, deposit with any
Registrar his will in a sealed cover superscribed with the name of the testator and that
of his agent (if any) and with a statement of the nature of the document.

43. Procedure on deposit of Wills

(1) On receiving such cover, the Registrar, if satisfied that the person presenting the
same for deposit is the testator or his agent, shall transcribe in his Register-book No.5
the superscription aforesaid, and shall not in the same book and on the said cover the
year, month, day and hour of such presentation and receipt, and the names of any
persons who may testify to the identity of the testator or his agent, and any legible
inscription which may be on the seal of the cover.

(2) The Registrar shall then place and retain the sealed cover in his fireproof box.
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44. Withdrawal of sealed cover deposited under section 42

If the testator who has deposited such cover wishes to withdraw it, he may apply, either
personally or by duly authorised agent, to the Registrar who holds it in deposit, and such
Registrar, if satisfied that the applicant is actually the testator or his agent, shall deliver
the cover accordingly.

45. Proceedings on death of depositor

(1) If, on the death of a testator who has deposited a sealed cover under section 42,
application be made to the Registrar who holds it in deposit to open the same, and if the
Registrar is satisfied that the testator is dead, he shall, in the applicant's presence, open
the cover, and, at the applicant's expense, cause the contents thereof to be copied into
his Book No.3.

(2) When such copy has been made, the Registrar shall re-deposit the original will.

46. Saving of certain enactments and powers of courts

(1) Nothing hereinbefore contained shall affect the provisions of section 259 of the
Indian Succession Act, 1865, or of section 81 of the Probate and Administration Act,
1881, or the power of any court by order to compel the production of any will.

(2) When any such order is made the Registrar shall, unless the will has been already
copied under section 45, open the cover and cause the will to be copied into his Book
No.3 and make a notice on such copy that the original has been removed in to court in
pursuance of the order aforesaid.

PART X : OF THE EFFECTS OF REGISTRATION AND NON-REGISTRATION

47. Time from which registered document operates

A registered document shall operate from the time from which it would have
commenced to operate if no registration thereof had been required or made, and not
from the time of its registration.

60. Certificate of registration

(1) After such of the provisions of sections 34, 35, 58 and 59 as apply to any document
presented for registration have been complied with, the registering officer shall endorse
thereon a certificate containing the word "registered ", together with the number and
page of the book in which the document has been copied.

(2) Such certificate shall be signed, sealed and dated by the registering officer, and shall
then be admissible for the purpose of proving that the document has been duly
registered in manner provided by this Act, and that the facts mentioned in the
endorsements referred to in section 59 have occurred as therein mentioned.

Note : 1. Darkened sentences - possible objective question.
2. ** Important areas / illustrations .

3*** Most Important areas / illustrations.

4 Illustration may be asked as straight question with /without alteration

5 Questions like may be asked “which of the following, with regard to definition
for a terminology, is not true”. Hence all the options should be read and

understood properly and to delete the wrong answer all the relevant points
requires to be kept in mind.



THE INDIAN SUCCESSION ACT, 1925
Purpose: An Act to consolidate the law applicable to intestate and
testamentary
2. Definitions.-
(a) "administrator"
a person appointed by competent authority
to administer the estate of a deceased person
when there is no executor;
(b) "codicil™
an instrument made in relation to a will,
explaining, altering or adding to its dispositions,
deemed to form part of the will;
(c) "executor
a person appointed to execute the last will of a deceased person
appointed by the testator
(d) "Indian Christian”
a native of India
person of unmixed Asiatic descent
who professes any form of the Christian religion
(F) "probate
the copy of a will
certified under the seal of a Court of competent jurisdiction
with a grant of administration to the estate of the testator;
(h) "will"
the legal declaration of the intention of a testator
with respect to property
to be carried into effect after his death.

PART Il OF DOMICILE

4. Application of Part.-This Part shall not apply if the deceased was a Hindu,
Muhammadan, Buddhist, Sikh or Jaina.

5. Succession to the immoveable property in India of a person deceased shall be
requlated by the law of India wherever such person may have had his domicile at the
time of his death. Hence with respect to Immoveable property in India it is always Indian
law for succession

5 (2) Succession to the moveable property of a person deceased is regulated by the law
of the country in which such person had his domicile at the time of his death.

Ilustrations (i) A, having his domicile in India dies in France, leaving moveable property
in France, moveable property in England, and property, both moveable and immoveable,
in India. The succession to the whole is regulated by the law of India.

(i) A, an Englishman, having his domicile in France, dies in India, and leaves
property, both moveable and immoveable, in India. The succession to the moveable
property is regulated by the rules which govern, in France, the succession to the
moveable property of an Englishman dying domiciled in France, and the succession to
the immoveable property is regulated by the law of India.

7. Domicile of origin of person of legitimate birth.-The domicile of origin of every person
of legitimate birth is in the country in which at the time of his birth his father was
domiciled; or, if he is a posthumous child, in the country in which his father was
domiciled at the time of the father's death.

8. Domicile of origin of illegitimate child.-The domicile of origin of an illegitimate child
IS in the country in which, at the time of his birth, his mother was domiciled

11. Special mode of acquiring domicile in India.-

Any person may acquire a domicile

by making and depositing in some office

appointed in this behalf by the State Government,

a declaration in writing of his desire to acquire domicile

provided that he has been resident in India for one year immediately preceding the
time of his making declaration.



THE INDIAN SUCCESSION ACT, 1925

14. The domicile of a minor follows the domicile of the parent from whom he derived
his domicile of origin.

Exception.--The domicile of a minor does not change with that of his parent, if:

the minor is married,

or holds any office or employment in the service of Government,

or has set up, with the consent of the parent, in any distinct business.

19. If a person dies leaving moveable property in India in the absence of proof of any
domicile elsewhere, succession to the property is regulated by the law of India

This shall apply to any will made or intestacy occurring before 1-1- 1866, or to intestate
or testamentary succession to the property of any Hindu, Muhammadan, Buddhist, Sikh,
Jaina or Parsi.

PART V INTESTATE SUCCESSION CHAPTER |
.29. (1) This Part shall not apply to any intestacy occurring before 1-1- 1866, or to the
property of any Hindu, Muhammadan, Buddhist, Sikh or Jaina.

30. A person is deemed to die intestate in respect of all property of which he has not
made a testamentary disposition(means no will) which is capable of taking effect.
***|lustrations (i) A has left no will. He has died intestate in respect of the whole of his
property.

(if) A has left a will, whereby he has appointed B his executor; but the will contains no
other provision. A has died intestate in respect of the distribution of his property.

(iii) A has bequeathed his whole property for an illegal purpose. A has died intestate in
respect of the distribution of his property.

(iv) A has bequeathed 1,000 rupees to B and 1,000 rupees to the eldest son of C, and has
made no other bequest; and has died leaving the sum of 2,000 rupees and no other
property. C died before A without having ever had a son. A has died intestate in respect
of the distribution of 1,000 rupees. ( since condition precedent is not satisfied a part of the
will becomes not capable of taking effect)

CHAPTER II

** 32. The property of an intestate devolves upon the wife or husband, or upon those who
are of the kindred of the deceased, in the order and according to the rules in Chapter II.
Explanation.--A widow is not entitled to the provision for her if, by a valid contract
made before her marriage, she has been excluded from her distributive share of her
husband's estate.

*** 33. Where the intestate has left a widow—

(@) if he has also left any lineal descendants(son, daughter , son’s or daughter’s son)
one-third of his property shall belong to his widow, and the remaining two-thirds shall go
to his lineal descendants

(b) if he has left no lineal descendant, but has left persons kindred to him, one-half
of his property shall belong to his widow, and the other half shall go to those who are
kindred to him,

(c) if he has left none who are of kindred to him, the whole property shall belong to his
widow.

33A. Special provision where intestate has left widow and no lineal descendants.-

(1) Where the intestate has left a widow but no lineal descendants and the net value of his
property does not exceed five thousand rupees, the whole of his property shall belong
to the widow.

(2) Where the net value of the property exceeds the sum of five thousand rupees, the
widow shall be entitled to five thousand rupees thereof and shall have a charge upon the
whole of such property for such sum of five thousand rupees, with interest thereon from
the date of the death of the intestate at 4 per cent. per annum until payment.

(3) The provision for the widow made by this section shall be in addition and without
prejudice to her interest and share in the residue of the estate of such intestate remaining
after payment of the said sum of five thousand rupees with interest as aforesaid, and such
residue shall be distributed in accordance with the provisions of section 33 as if it were
the whole of such intestate's property.



THE INDIAN SUCCESSION ACT, 1925
***(4) The net value of the property shall be ascertained by deducting from the gross
value thereof all debts, and all funeral and administration expenses of the intestate, and
all other lawful liabilities and charges to which the property shall be subject.
(5) This section shall not apply-- (a) to the property of—
(i) any Indian Christian, (ii) any child or grandchild of any male person who is or was at
the time of his death an Indian Christian, or
(iii) any person professing the Hindu, Buddhist, Sikh or Jaina religion the succession to
whose property is, under section 24 of the Special Marriage Act
(b) unless the deceased dies intestate in respect of all his property.]

34. Where the intestate has left no widow,

his property shall go to his lineal descendants or

to those who are of kindred to him, not being lineal descendants, and,
if he has left none kindred to him, it shall go to the Government.

PART VI TESTAMENTARY SUCCESSION CHAPTER |

57 The provisions of this Part apply—

(@) to all wills and codicils made by any Hindu, Buddhist, Sikh or Jaina, on or after the
1st September, 1870, and

(b) to all such wills and codicils made outside those territories and limits so far as relates
to immoveable property situate within those territories or limits;

(c) to all wills and codicils made by any Hindu, Buddhist, Sikh or Jaina on or after the 1-
1- 1927, to which those provisions are not applied by clauses (a) and (b)

***Provided that marriage shall not revoke any such will or codicil.

58. The provisions of this Part shall not apply to testamentary succession to the property
of any Muhammadan nor, save as provided by section 57, to testamentary succession to
the property of any Hindu, Buddhist, Sikh or Jaina; nor shall they apply to any will made
before 1-1- 1866. (2) Save as provided in sub-section (1) or by any other law for the time
being in force the provisions of this Part shall constitute the law of India applicable to all
cases of testamentary succession.

CHAPTER 11 Of Wills and Codicils.

***59. Every person of sound mind not being a minor may dispose of his
property by will.

Explanation 1.--A married woman may dispose by will of any property which she
could alienate by her own act during her life.

Explanation 2.--Persons who are deaf or dumb or blind are not thereby
incapacitated for making a will if they are able to know what they do by it.

Explanation 3.--A person who is ordinarily insane may make a will during
interval in which he is of sound mind.

Explanation 4.--No person can make a will while he is in such a state of mind,
whether arising from intoxication or from illness or from any other cause, that he does
not know what he is doing.

Illustrations (i) A can perceive what is going on in his immediate neighbourhood,
and can answer familiar questions, but has not a competent understanding as to the nature
of his property, or the persons who are of kindred to him, or in whose favour it would be
proper that he should make his will. A cannot make a valid will.

(if) A executes an instrument purporting to be his will, but he does not understand
the nature of the instrument, nor the effect of its provisions. This instrument is not a valid
will.

(iii) A, being very feeble and debilitated, but capable of exercising a judgment as
to the proper mode of disposing of his property, makes a will. This is a valid will. 60.
Testamentary guardian.

60. Testamentary guardian.-A father, whatever his age may be, may by will
appoint a guardian or guardians for his child during minority.

***61.-A will or any part of a will, the making of which has been caused by
fraud or coercion, or by such importunity as takes away the free agency of the testator,
is void.



Illustrations (i) A, falsely and knowingly represents to the testator, that the
testator's only child is dead, or that he has done some undutiful act and induces the
testator to make a will in his favour; such will has been obtained by fraud, and is invalid.

(if) A, by fraud and deception, prevails upon the testator to bequeath a legacy to
him. The bequest is void.

(iii) A, being a prisoner by lawful authority, makes his will. The will is not
invalid by reason of the imprisonment.

(iv) A threatens to shoot B, or to burn his house or to cause him to be arrested on
a criminal charge, unless he makes a bequest in favour of C. B, in consequence, makes a
bequest in favour of C. The bequest is void, it having been caused by coercion.

(v) A, being of sufficient intellect, if undisturbed by the influence of others, to
make a will yet being so much under the control of B that he is not a free agent, makes a
will, dictated by B. It appears that he would not have executed the will but for fear of B.
The will is invalid.

(vi) A, being in so feeble a state of health as to be unable to resist importunity, is
pressed by B to make a will of a certain purport and does so merely to purchase peace
and in submission to B. The will is invalid.

(vii) A being in such a state of health as to be capable of exercising his own
judgment and volition, B uses urgent intercession and persuasion with him to induce him
to make a will of a certain purport. A, in consequence of the intercession and persuasion,
but in the free exercise of his judgment and volition makes his will as recommended by
B. The will is not rendered invalid by the intercession and persuasion of B.

(viii) A, with a view to obtaining a legacy from B, pays him attention and flatters
him and thereby produces in him a capricious partiality to A. B, in consequence of such
attention and flattery, makes his will, by which he leaves a legacy to A. The bequest is
not rendered invalid by the attention and flattery of A.

62. A will is liable to be revoked or altered by the maker of it at any time when
he is competent to dispose of his property by will.

CHAPTER V Of the Attestation, Revocation, Alteration and Revival of Wills

67. Effect of gift to attesting witness.-A will shall not be deemed to be insufficiently
attested by reason of any benefit thereby given either by way of bequest or by way of
appointment to any person attesting it, or to his or her wife or husband; but the bequest or
appointment shall be void so far as concerns the person so attesting, or the wife or
husband of such person, or any person claiming under either of them. (means evidential
value of the document cannot be questioned but declarations conveying the benefits
to such witnesses are invalid)

***Explanation.--A legatee under a will does not lose his legacy by attesting a codicil
which confirms the will.

. 69.Every will shall be revoked by the marriage of the maker,

except a will made in exercise of a power of appointment, when the property would not,
in default of such appointment, pass to the executor or administrator, or to the person
entitled in case of intestacy.

Explanation.--Where a man is invested with power to determine the disposition of
property of which he is not the owner, he is said to have power to appoint such property

*** 70. Revocation of unprivileged will or codicil.-No unprivileged will or codicil shall
be revoked

otherwise than by marriage,

or by another will or codicil, or

by some writing declaring an intention to revoke the same and executed in the manner in
which an unprivileged will is hereinbefore required to be executed, or

by the burning, tearing, or otherwise destroying the same by the testator or by some
person in his presence and by his direction with the intention of revoking the same.

lllustrations (i) A has made an unprivileged will. Afterwards, A makes another
unprivileged will which purports to revoke the first. This is a revocation.

(if) A has made an unprivileged will. Afterwards, A, being entitled to make a privileged
will, makes a privileged will, which purports to revoke his unprivileged will. This is a
revocation.
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PART VIII REPRESENTATIVE TITLE TO PROPERTY OF DECEASED ON
SUCCESSION

211. (1) The executor or administrator, as the case may be, of a deceased person is his
legal representative for all purposes, and all the property of the deceased person vests in
him (2) When the deceased was a Hindu, Muhammadan, Buddhist, Sikh, Jaina or Parsi
or an exempted person, nothing herein contained shall vest in an executor or
administrator any property of the deceased person which would otherwise have passed by
survivorship to some other person.

212.(1) No right to any part of the property of a person who has died intestate can be
established in any Court of Justice, unless letters of administration have first been
granted by a Court of competent jurisdiction.

(2) This section shall not apply in the case of the intestacy of a Hindu, Muhammadan,
Buddhist, Sikh, Jaina, Indian Christian or Parsi.

213.(1) No right as executor or legatee can be established in any Court of Justice, unless
a Court of competent jurisdiction in India has granted probate of the will under which
the right is claimed, or has granted letters of administration with the will or with a
copy of an authenticated copy of the will annexed.

(2) This section shall not apply in the case of wills made by Muhammadans, and shall
only apply-- (i) in the case of wills made by any Hindu, Buddhist, Sikh or Jaina where
such wills are of the classes specified in clauses (a) and (b) of section 57

214. Proof of representative title a condition precedent to recovery through the Courts of
debts from debtors of deceased persons.-

(1) No Court shall-- (a) pass a decree against a debtor of a deceased person for payment
of his debt to a person claiming on succession to be entitled to the effects of the deceased
person or to any part thereof, or

(b) proceed, upon an application of a person claiming to be so entitled, to execute against
such a debtor a decree or order for the payment of his debt, except on the production, by
the person so claiming of—

(i) a probate or letters of administration evidencing the grant to him of administration to
the estate of the deceased, or

(i1) a certificate granted under section 31 or section 32 of the Administrator General's Act,
1913, and having the debt mentioned therein, or

(iii) a succession certificate granted under Part X and having the debt specified therein, .

***215. Effection certificate of subsequent probate or letters of administration.-(1) A
grant of probate or letters of administration in respect of an estate shall be deemed to
supersede any certificate previously granted under Part X or under the Succession
Certificate Act, 1889

(2) When at the time of the grant of the probate or letters any suit or other proceeding
instituted by the holder of any such certificate regarding any such debt or security is
pending, the person to whom the grant is made shall, on applying to the Court in which
the suit or proceeding is pending, be entitled to take the place of the holder of the
certificate in the suit or proceeding:

Provided that, when any certificate is superseded under this section, all payments made to
the holder of such certificate in ignorance of such supersession shall be held good
against claims under the probate or letters of administration.

*** 216. After any grant of probate or letters of administration, no other than the
person to whom the same may have been granted shall have power to sue or
prosecute any suit, or otherwise act as representative of the deceased, throughout the
State in which the same may have been granted, until such probate or letters of
administration has or have been recalled or revoked.
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PART IX PROBATE, LETTERS OF ADMINISTRATION AND ADMINISTRATION
OF ASSETS OF DECEASED

. 218..-(1) If the deceased has died intestate and was a Hindu, Muhammadan, Buddhist,
Sikh or Jaina or an exempted person, administration of his estate may be granted to any
person who, would be entitled to the whole or any part of such deceased's estate.

(2) When several such persons apply for such administration, it shall be in the
discretion of the Court to grant it to any one or more of them.

(3) When no such person applies, it may be granted to a creditor of the deceased.

219.1f the deceased has died intestate and was not a person belonging to any of the
classes referred to in section 218, those who are connected with him, either by
marriage or by consanguinity, are entitled to obtain letters of administration of his
estate and effects in the following order namely:--

(@) If the deceased has left a widow, administration shall be granted to the widow, unless
the Court sees cause to exclude her, either on the ground of some personal
disqualification, or because she has no interest in the estate of the deceased.

[llustrations (i) The widow is a lunatic or has committed adultery or has been barred by
her marriage settlement of all interest in her husband's estate. There is cause for excluding
her from the administration.

(if) The widow has married again since the decease of her husband. This is not good
cause for her exclusion.

(b) If the Judge thinks proper, he may associate any person or persons with the widow in
the administration who would be entitled solely to the administration if there were no
widow.

(c) If there is no widow, or if the Court sees cause to exclude the widow, it shall commit
the administration to the person or persons who would be beneficially entitled to the
estate according to the rules for the distribution of an intestate's estate: Provided that,
when the mother of the deceased is one of the class of persons so entitled, she shall be
solely entitled to administration.

(d) Those who stand in equal degree of kindred to the deceased are equally entitled to
administration.

(e) The husband surviving his wife has the same right of administration of her estate as
the widow has in respect of the estate of her husband.

(f) When there is no person connected with the deceased by marriage or consanguinity
who is entitled to letters of administration and willing to act, they may be granted to a
creditor.

(9) Where the deceased has left property in India, letters of administration shall be
granted according to the foregoing rules, notwithstanding that he had his domicile in a
country in which the law relating to testate and intestate succession differs from the law
of India.

220. Effect of letters of administration.-Letters of administration entitle the administrator
to all rights belonging to the intestate as effectually as if the administration had been
granted at the moment after his death.

221  Letters of administration do not render valid any intermediate acts of the
administrator tending to the diminution or damage of the intestate's estate.

*** 222. (1) Probate shall be granted only to an executor appointed by the will.
(2) The appointment may be expressed or by necessary implication.
Ilustrations (i) A wills that C be his executor if B will not. B is appointed executor by
implication.
(if) A gives a legacy to B and several legacies to other persons, among the rest to his
daughter-in-law C, and adds "but should the within-named C be not living I do constitute
and appoint B my whole and sole executrix". C is appointed executrix by implication.
(iti) A appoints several persons executors of his will and codicils and his nephew
residuary legatee, and in another codicil are these words,--"I appoint my nephew my
residuary legatee to discharge all lawful demands against my will and codicils signed of
different dates". The nephew is appointed an executor by implication.
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*** 223.Probate cannot be granted to any person who is a minor or is of unsound mind
nor to any association of individuals unless it is a company which satisfies the
conditions prescribed by rules to be made by notification in the Official Gazette by the
State Government in this behalf

224. When several executors are appointed, probate may be granted to them all
simultaneously or at different times.

Illustration A is an executor of B's will by express appointment and C an executor of it by
implication. Probate may be granted to A and C at the same time or to A first and then to
C, or to C first and then to A.

225. (1) If a codicil is discovered after the grant of probate, a separate probate of that
codicil may be granted to the executor, if it in no way repeals the appointment of
executors made by the will.

(2) If different executors are appointed by the codicil, the probate of the will shall be
revoked, and a new probate granted of the will and the codicil together.

226 When probate has been granted to several executors, and one of them dies, the
entire representation of the testator accrues to the surviving executor or executors.

***227. Effect of probate.-Probate of a will when granted established the will from the
death of the testator, and renders valid all intermediate acts of the executor as such.

228. When a will has been proved and deposited in a Court of competent jurisdiction
situated beyond the limits of the State, whether within or beyond the limits of India, and a
properly authenticated copy of the will is produced, letters of administration may be
granted with a copy of such copy annexed.

229..- When a person appointed an executor has not renounced the executorship, letters
of administration shall not be granted to any other person until a citation has been issued,
calling upon the executor to accept or renounce his executorship :

Provided that, when one or more of several executors have proved a will, the Court may,
on the death of the survivor of those who have proved, grant letters of administration
without citing those who have not proved.

** 230. Form and effect of renunciation of executor-ship.-The renunciation may be made
orally in the presence of the Judge, or by a writing signed by the person renouncing,
and made shall preclude him from ever thereafter applying for probate of the will
appointing him executor.

** 231.1f an executor renounces or fails to accept an executorship within the time limited
for the acceptance or refusal thereof, the will may be proved and letters of administration,
with a copy of the will annexed, may be granted to the person who would be entitled
to administration in case of intestacy.

**232. Grant of administration to universal or residuary legatees.- When—

(a) the deceased has made a will, but has not appointed an executor, or

(b) the deceased has appointed an executor who is legally incapable or refuses to act, or
who has died before the testator or before he has proved the will, or

(c) the executor dies after having proved the will, but before he has administered all the
estate of the deceased, an universal or a residuary legatee may be admitted to prove the
will, and letters of administration with the will annexed may be granted to him of the
whole estate, or of so much thereof as may be unadministered.

233. When a residuary legatee who has a beneficial interest survives the testator, but dies
before the estate has been fully administered, his representative has the same right to
administration with the will annexed as such residuary legatee.

234.When there is no executor and no residuary legatee or representative of a residuary
legatee, or he declines or is incapable to act, or cannot be found, the person or persons
who would be entitled to the administration of the estate of the deceased if he had died
intestate, or any other legatee having a beneficial interest, or a creditor, may be
admitted to prove the will, and letters of administration may be granted to him or
them accordingly.
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235.Letters of administration with the will annexed shall not be granted to any legatee
other than an universal or a residuary legatee, until a citation has been issued and
published in the manner hereinafter mentioned, calling on the next-of-kin to accept or
refuse letters of administration.

** 236.Letters of administration cannot be granted to any person who is a minor or is
of unsound mind, nor to any association of individuals unless it is a company which
satisfies the conditions prescribed by rules to be made ", by notification in the Official
Gazette," by the State Government in this behalf.

236A.Every rule made by the State Government under section 223 and section 236 shall
be laid, as soon as it is made, before the State Legislature.".

302.Where probate or letters of administration in respect of any estate has or have been
granted under this Act, the High Court may, on application made to it, give to the
executor or administrator any general or special directions in regard to the estate or
in regard to the administration thereof.

CHAPTER V

304. When a person has so acted as to become an executor of his own wrong, he is
answerable to the rightful executor or administrator, or to any creditor or legatee of
the deceased, to the extent of the assets which may have come to his hands after
deducting payments made to the rightful executor or administrator, and payments made in
due course of administration.

CHAPTER VI Of the Powers of an Executor or Administrator

305. An executor or administrator has the same power to sue in respect of all causes of
action that survive the deceased, and may exercise the same power for the recovery of
debts as the deceased has when living.

306.All demands whatsoever and all rights to prosecute or defend any action or special
proceeding existing in favour of or against a person at the time of his decease, survive to
and against his executors or administrators; except causes of action for defamation,
assault, as defined in the Indian Penal Code, or other personal injuries not causing the
death of the party; and except also cases where, after the death of the party, the relief
sought could not be enjoyed or granting it would be nugatory.

Ilustrations (i) A collision takes place on a railway in consequence of some neglect or
default of an official, and a passenger is severely hurt, but not so as to cause death. He
afterwards dies without having brought any action. The cause of action does not survive.
(i) A sues for divorce. A dies. The cause of action does not survive to his representative.

307. (1) Subject to the provisions of sub-section (2), an executor or administrator has
power to dispose of the property of the deceased, vested in him under section 211,
either wholly or in part, in such manner as he may think fit.

***]|lustrations (i) The deceased has made a specific bequest of part of his property. The
executor, not having assented to the bequest, sells the subject of it. The bale is valid.

(i) The executor in the exercise of his discretion mortgages a part of the immoveable
estate of the deceased. The mortgage is valid.

(2) If the deceased was Hindu, Muhammadan, Buddhist, Sikh or Jaina or an exempted
person, the general power conferred by sub- section (1) shall be subject to the following
restrictions and conditions, namely:--

(i) The power of an executor to dispose of immoveable property so vested in him is
subject to any restriction which may be imposed in this behalf by the will appointing him,
unless probate has been granted to him and the Court which granted the probate
permits him by an order in writing, notwithstanding the restriction, to dispose of any
immoveable property specified in the order in a manner permitted by the order.

(if) An administrator may not, without the previous permission of the Court by which
the letters of administration were granted,-- (a) mortgage, charge or transfer by sale, gift,
exchange or otherwise any immoveable property for the time being vested in him under
section 211, or (b) lease any such property for a term exceeding five years.
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(iii) A disposal of property by an executor or administrator in contravention of clause (i)
or clause (ii), as the case may be, is voidable at the instance of any other person
interested in the property.
(3) Before any probate or letters of administration is or are granted in such a case, there
shall be endorsed thereon or annexed thereto a copy of sub-section (1) and clauses (i) and
(iii) of sub- section (2) or of sub-section (1) and clauses (ii) and (iii) of sub- section (2),
as the case may be.
(4) A probate or letters of administration shall not be rendered invalid by reason of the
endorsement or annexure required by sub- section (3) not having been made thereon or
attached thereto, not shall the absence of such an endorsement or annexure authorise an
executor or administrator to act otherwise than in accordance with the provisions of this
section.

308. General powers of administration.-An executor or administrator may, in addition to,
and not in derogation of, any other powers of expenditure lawfully exercisable by him
incur expenditure—

(@) on such acts as may be necessary for the proper care or management of any property
belonging to any estate administered by him, and

(b) with the sanction of the High Court, on such religious, charitable and other objects,
and on such improvements, as may be reasonable and proper in the case of such property.

309. Commission or agency charges.-An executor or administrator shall not be entitled
to receive or retain any commission or agency charges at a higher rate than that for the
time being fixed in respect of the Administrator-General by or under the
Administrator-General's Act, 1913.

310. If any executor or administrator purchases, either directly or indirectly, any part of
the property of the deceased, the sale is voidable at the instance of any other person
interested in the property sold.

311. When there are several executors or administrators, the powers of all may, in the
absence of any direction to the contrary, be exercised by any one of them who has proved
the will or taken out administration.

*** ]llustrations (i) One of several executors has power to release a debt due to the
deceased. (ii) One has power to surrender a lease.

(ili) One has power to sell the property of the deceased whether moveable or
immoveable.

(iv) One has power to assent to a legacy.

(v) One has power to endorse a promissory note payable to the deceased.

(vi) The will appoints A, B, C and D to be executors, and directs that two of them shall be
a quorum. No act can be done by a single executor.

312. Upon the death of one or more of several executors or administrators, in the
absence of any direction to the contrary in the will or grant of letters of administration, all
the powers of the office become vested in the survivors or survivor.

313. The administrator of effects unadministered has, with respect to such effects, the
same powers as the original executor or administrator.

314  An administrator during minority has all the powers of an ordinary administrator.

315. When a grant of probate or letters of administration has been made to a married
woman, she has all the powers of an ordinary executor or administrator.
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CHAPTER VII Of the Duties of an Executor or Administrator
317. Inventory and account.-(1) An executor or administrator shall, within six months
from the grant of probate or letters of administration, or within such further time as the
Court which granted the probate or letters may appoint, exhibit in that Court an
inventory containing a full and true estimate of all the property in possession, and
all the credits, and also all the debts owing by any person to which the executor or
administrator is entitled in that character; and shall in like manner, within one year from
the grant or within such further time as the said Court may appoint, exhibit an account of
the estate, showing the assets which have come to his hands and the manner in which
they have been applied or disposed of.
(2) The High Court may prescribe the form in which an inventory or account under this
section is to be exhibited.
(3) If an executor or administrator, on being required by the Court to exhibit an inventory
or account under this section, intentionally omits to comply with the requisition, he shall
be deemed to have committed an offence under section 176 of the Indian Penal Code
(4) The exhibition of an intentionally false inventory or account under this section shall
be deemed to be an offence under section 193 of that Code.

318. Inventory to include property in any part of India in certain cases.

*** 324. Application of moveable property to payment of debts where domicile not in
India.-(1) If the domicile of the deceased was not in India, the application of his
moveable property to the payment of his debts is to be regulated by the law of India.

(2) No creditor who has received payment of a part of his debt by virtue of sub-section
(1) shall be entitled to share in the proceeds of the immoveable estate of the deceased
unless he brings such payment into account for the benefit of the other creditors.

(3) This section shall not apply where the deceased was a Hindu, Muhammadan,
Buddhist, Sikh or Jaina or an exempted person.

Illustration A dies, having his domicile in a country where instruments under seal have
priority over instruments not under seal leaving moveable property to the value of 5,000
rupees, and immoveable property to the value of 10,000 rupees, debts on instruments
under seal to the amount of 10,000 rupees, and debts on instruments not under seal to the
same amount. The creditors holding instruments under seal receive half of their debts out
of the proceeds of the moveable estate. The proceeds of the immoveable estate are to be
applied in payment of the debts on instruments not under seal until one-half of such debts
has been discharged. This will leave 5,000 rupees which are to be distributed rateably
amongst all the creditors without distinction, in proportion to the amount which may
remain due to them.

Note : 1. Darkened sentences - possible objective question.

2. ** Important areas / illustrations .

3*** Most Important areas / illustrations.

4 lllustration may be asked as straight question with /without alteration

5 Questions like may be asked “which of the following, with regard to definition
for a terminology, is not true”. Hence all the options should be read and understood
properly and to delete the wrong answer all the relevant points requires to be kept in mind

Best wishes



THE RIGHT TO INFORMATION ACT, 2005

An Act to provide for setting out the practical regime of right to information for citizens to

secure access to information under the control of public authorities, in order to promote

transparency and accountability in the working of every public authority, the constitution

of a Central Information Commission and State Information Commissions and for matters
connected therewith or incidental thereto.

Whereas the Constitution of India has established democratic Republic;

And whereas democracy requires an informed citizenry and transparency of information which
are vital to its functioning and also to contain corruption and to hold Governments and their
instrumentalities accountable to the governed;

And whereas revelation of information in actual practice is likely to conflict with other public
interests including efficient operations of the Governments, optimum use of limited fiscal
resources and the preservation of confidentiality of sensitive information;

And whereas it is necessary to harmonise these conflicting interests while preserving the
paramountcy of the democratic ideal;

Now, therefore, it is expedient to provide for furnishing certain information to citizens who desire
to have it.

Be it enacted by Parliament in the Fifty-sixth Year of the Republic of India as follows:—

CHAPTER |
Preliminary
1 (1) This Act may be called the Right to Information Act, 2005.
(2) It extends to the whole of India except the State of Jammu and Kashmir.
3) The provisions of sub-section (1) of section 4, sub-sections (1) and (2) of section

5, sections 12, 13, 15,16, 24 , 27 and 28 shall come into force at once, and the
remaining provisions of this Act shall come into force on the one hundred and
twentieth day of its enactment.

2 In this Act, unless the context otherwise requires,—

*rrk (@) "appropriate Government" means in relation to a public authority which is
established, constituted, owned, controlled or substantially financed by funds
provided directly or indirectly—

(i) by the Central Government or the Union territory administration, the Central

Government;
(i) by the State Government, the State Government;
(b) "Central Information Commission" means the Central Information Commission
constituted under sub-section (1) of section 12;
(© "Central Public Information Officer" means the Central Public Information Officer

designated under sub-section (1) and includes a Central Assistant Public
Information Officer designated as such under sub-section (2) of section 5;

(d) "Chief Information Commissioner" and "Information Commissioner" mean the
Chief Information Commissioner and Information Commissioner appointed under
sub-section (3) of section 12;

*x* (e) "competent authority" ****means—

(i) the Speaker in the case of the House of the People or the Legislative Assembly of
a State or a Union territory having such Assembly and the Chairman in the case of
the Council of States or Legislative Council of a State;

(i) the Chief Justice of India in the case of the Supreme Court;

(iii) the Chief Justice of the High Court in the case of a High Court;

(iv) the President or the Governor, as the case may be, in the case of other authorities
established or constituted by or under the Constitution;

(V) the administrator appointed under article 239 of the Constitution;

*x* (f) "information” means any material in any form, including records, documents,
memos, e-mails, opinions, advices, press releases, circulars, orders, logbooks,
contracts, reports, papers, samples, models, data material held in any electronic
form and information relating to any private body which can be accessed by a
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public authority under any other law for the time being in force;

"public authority" means any authority or body or institution of self- government
established or constituted—

by or under the Constitution;
by any other law made by Parliament;
by any other law made by State Legislature;

by notification issued or order made by the appropriate Government, and includes
any—

(i) body owned, controlled or substantially financed;

(i) non-Government organization substantially financed, directly or indirectly by
funds provided by the appropriate Government;

"record" includes—
any document, manuscript and file;
any microfilm, microfiche and facsimile copy of a document;

any reproduction of image or images embodied in such microfilm (whether
enlarged or not); and

any other material produced by a computer or any other device;

"right to information™ means the right to information accessible under this Act
which is held by or under the control of any public authority and includes the right
to—

inspection of work, documents, records;
taking notes, extracts or certified copies of documents or records;
taking certified samples of material;

obtaining information in the form of diskettes, floppies, tapes, video cassettes or in
any other electronic mode or through printouts where such information is stored in
a computer or in any other device;

"third party" means a person other than the citizen making a request for
information and includes a public authority.

CHAPTER II

Right to information and obligations of public authorities
Subject to the provisions of this Act, all citizens shall have the right to information.

Every public authority shall—

maintain all its records duly catalogued and indexed in a manner and the form
which facilitates the right to information under this Act and ensure that all records
that are appropriate to be computerised are, within a reasonable time and subject
to availability of resources, computerised and connected through a network all
over the country on different systems so that access to such records is facilitated;

publish within one hundred and twenty days from the enactment of this Act,—

() the particulars of its organisation, functions and duties;
(i) the powers and duties of its officers and employees;

(iif) the procedure followed in the decision making process, including channels of
supervision and accountability;

(iv) the norms set by it for the discharge of its functions;

(v) the rules, regulations, instructions, manuals and records, held by it or under
its control or used by its employees for discharging its functions;

(vi) a statement of the categories of documents that are held by it or under its
control;

(vii) the particulars of any arrangement that exists for consultation with, or
representation by, the members of the public in relation to the formulation of
its policy or implementation thereof;

(viii) a statement of the boards, councils, committees and other bodies consisting
of two or more persons constituted as its part or for the purpose of its advice,
and as to whether meetings of those boards, councils, committees and other
bodies are open to the public, or the minutes of such meetings are
accessible for public;

(i) a directory of its officers and employees;

(x) the monthly remuneration received by each of its officers and employees,
including the system of compensation as provided in its regulations;

(xi) the budget allocated to each of its agency, indicating the particulars of all
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plans, proposed expenditures and reports on disbursements made;

(xii) the manner of execution of subsidy programmes, including the amounts
allocated and the details of beneficiaries of such programmes;

(xiii) particulars of recipients of concessions, permits or authorisations granted by
it;

(xiv) details in respect of the information, available to or held by it, reduced in an
electronic form;

(xv) the particulars of facilities available to citizens for obtaining information,
including the working hours of a library or reading room, if maintained for
public use;

(xvi) the names, designations and other particulars of the Public Information
Officers;

(xvii) such other information as may be prescribed and thereafter update these
publications every year;

publish all relevant facts while formulating important policies or announcing the
decisions which affect public;

provide reasons for its administrative or quasi-judicial decisions to affected
persons.

It shall be a constant endeavour of every public authority to take steps in
accordance with the requirements of clause (b) of sub-section (1) to provide as
much information suo motu to the public at regular intervals through various
means of communications, including internet, so that the public have minimum
resort to the use of this Act to obtain information.

For the purposes of sub-section (1), every information shall be disseminated
widely and in such form and manner which is easily accessible to the public.

All materials shall be disseminated taking into consideration the cost
effectiveness, local language and the most effective method of communication in
that local area and the information should be easily accessible, to the extent
possible in electronic format with the Central Public Information Officer or State
Public Information Officer, as the case may be, available free or at such cost of the
medium or the print cost price as may be prescribed.

Explanation.—For the purposes of sub-sections (3) and (4), "disseminated" means
making known or communicated the information to the public through notice
boards, newspapers, public announcements, media broadcasts, the internet or
any other means, including inspection of offices of any public authority.

A person, who desires to obtain any information under this Act, shall make a
request in writing or through electronic means in English or Hindi or in the official
language of the area in which the application is being made, accompanying such
fee as may be prescribed, to—

the Central Public Information Officer or State Public Information Officer, as the
case may be, of the concerned public authority;

the Central Assistant Public Information Officer or State Assistant Public
Information Officer, as the case may be,

specifying the particulars of the information sought by him or her:

Provided that where such request cannot be made in writing, the Central Public
Information Officer or State Public Information Officer, as the case may be, shall
render all reasonable assistance to the person making the request orally to reduce
the same in writing.

An applicant making request for information shall not be required to give any
reason for requesting the information or any other personal details except those
that may be necessary for contacting him.

Where an application is made to a public authority requesting for an information,—
which is held by another public authority; or

the subject matter of which is more closely connected with the functions of another
public authority,

the public authority, to which such application is made, shall transfer the
application or such part of it as may be appropriate to that other public authority
and inform the applicant immediately about such transfer:

Provided that the transfer of an application pursuant to this sub-section shall be
made as soon as practicable but in no case later than five days from the date of
receipt of the application.

Subject to the proviso to sub-section (2) of section 5 or the proviso to sub-section
(3) of section 6, the Central Public Information Officer or State Public Information
Officer, as the case may be, on receipt of a request under section 6 shall, as
expeditiously as possible, and in any case within thirty days of the receipt of the
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request, either provide the information on payment of such fee as may be
prescribed or reject the request for any of the reasons specified in sections 8 and
9:

Provided that where the information sought for concerns the life or liberty of
a person, the same shall be provided within forty-eight hours of the receipt
of the request.

If the Central Public Information Officer or State Public Information Officer, as the
case may be, fails to give decision on the request for information within the period
specified under sub-section (1), the Central Public Information Officer or State
Public Information Officer, as the case may be, shall be deemed to have refused
the request.

Where a decision is taken to provide the information on payment of any further fee
representing the cost of providing the information, the Central Public Information
Officer or State Public Information Officer, as the case may be, shall send an
intimation to the person making the request, giving—

the details of further fees representing the cost of providing the information as
determined by him, together with the calculations made to arrive at the amount in
accordance with fee prescribed under sub-section (1), requesting him to deposit
that fees, and the period intervening between the despatch of the said intimation
and payment of fees shall be excluded for the purpose of calculating the period of
thirty days referred to in that sub-section;

information concerning his or her right with respect to review the decision as to the
amount of fees charged or the form of access provided, including the particulars of
the appellate authority, time limit, process and any other forms.

Where access to the record or a part thereof is required to be provided under this
Act and the person to whom access is to be provided is sensorily disabled, the
Central Public Information Officer or State Public Information Officer, as the case
may be, shall provide assistance to enable access to the information, including
providing such assistance as may be appropriate for the inspection.

Where access to information is to be provided in the printed or in any electronic
format, the applicant shall, subject to the provisions of sub-section (6), pay such
fee as may be prescribed:

Provided that the fee prescribed under sub-section (1) of section 6 and sub-
sections (1) and (5) of section 7 shall be reasonable and no such fee shall be
charged from the persons who are of below poverty line as may be
determined by the appropriate Government.

Notwithstanding anything contained in sub-section (5), the person making
request for the information shall be provided the information free of charge where
a public authority fails to comply with the time limits specified in sub-section (1).
Before taking any decision under sub-section (1), the Central Public Information
Officer or State Public Information Officer, as the case may be, shall take into
consideration the representation made by a third party under section 11.

Where a request has been rejected under sub-section (1), the Central Public
Information Officer or State Public Information Officer, as the case may be, shall
communicate to the person making the request,—

the reasons for such rejection;

the period within which an appeal against such rejection may be preferred; and

the particulars of the appellate authority.

An information shall ordinarily be provided in the form in which it is sought unless it
would disproportionately divert the resources of the public authority or would be
detrimental to the safety or preservation of the record in question.

Notwithstanding anything contained in this Act, there shall be no obligation to give
any citizen,—

information, disclosure of which would prejudicially affect the sovereignty and
integrity of India, the security, strategic, scientific or economic interests of the
State, relation with foreign State or lead to incitement of an offence;

information which has been expressly forbidden to be published by any court of
law or tribunal or the disclosure of which may constitute contempt of court;

information, the disclosure of which would cause a breach of privilege of
Parliament or the State Legislature;

information including commercial confidence, trade secrets or intellectual property,
the disclosure of which would harm the competitive position of a third party, unless
the competent authority is satisfied that larger public interest warrants the
disclosure of such information;

(e) information available to a person in his fiduciary relationship, unless the
competent authority is satisfied that the larger public interest warrants the



10

11

)

©)

)

)

@)

M
(@)
(h)
(i)

)

(@)
(b)

(©)
(d)

(e)

disclosure of such information;
information received in confidence from foreign Government;

information, the disclosure of which would endanger the life or physical safety of
any person or identify the source of information or assistance given in confidence
for law enforcement or security purposes;

information which would impede the process of investigation or apprehension or
prosecution of offenders;

cabinet papers including records of deliberations of the Council of Ministers,
Secretaries and other officers:

Provided that the decisions of Council of Ministers, the reasons thereof, and the
material on the basis of which the decisions were taken shall be made public after
the decision has been taken, and the matter is complete, or over:

Provided further that those matters which come under the exemptions specified in
this section shall not be disclosed;

information which relates to personal information the disclosure of which has no
relationship to any public activity or interest, or which would cause unwarranted
invasion of the privacy of the individual unless the Central Public Information
Officer or the State Public Information Officer or the appellate authority, as the
case may be, is satisfied that the larger public interest justifies the disclosure of
such information:

Provided that the information which cannot be denied to the Parliament or a State
Legislature shall not be denied to any person.

Notwithstanding anything in the Official Secrets Act, 1923 nor any of the
exemptions permissible in accordance with sub-section (1), a public authority may
allow access to information, if public interest in disclosure outweighs the harm to
the protected interests.

Subject to the provisions of clauses (a), (¢) and (i) of sub-section (1), any
information relating to any occurrence, event or matter which has taken place,
occurred or happened twenty years before the date on which any request is made
under secton 6 shall be provided to any person making a request under that
section:

Provided that where any question arises as to the date from which the said period
of twenty years has to be computed, the decision of the Central Government shall
be final, subject to the usual appeals provided for in this Act.

Without prejudice to the provisions of section 8, a Central Public Information
Officer or a State Public Information Officer, as the case may be, may reject a
request for information where such a request for providing access would involve
an infringement of copyright subsisting in a person other than the State.

Where a request for access to information is rejected on the ground that it is in
relation to information which is exempt from disclosure, then, notwithstanding
anything contained in this Act, access may be provided to that part of the record
which does not contain any information which is exempt from disclosure under this
Act and which can reasonably be severed from any part that contains exempt
information.

Where access is granted to a part of the record under sub-section (1), the Central
Public Information Officer or State Public Information Officer, as the case may be,
shall give a notice to the applicant, informing—

that only part of the record requested, after severance of the record containing
information which is exempt from disclosure, is being provided,;

the reasons for the decision, including any findings on any material question of
fact, referring to the material on which those findings were based;

the name and designation of the person giving the decision;

the details of the fees calculated by him or her and the amount of fee which the
applicant is required to deposit; and

his or her rights with respect to review of the decision regarding non-disclosure of
part of the information, the amount of fee charged or the form of access provided,
including the particulars of the senior officer specified under sub-section (1) of
section 19 or the Central Information Commission or the State Information
Commission, as the case may be, time limit, process and any other form of
access.

Where a Central Public Information Officer or a State Public Information Officer, as
the case may be, intends to disclose any information or record, or part thereof on
a request made under this Act, which relates to or has been supplied by a third
party and has been treated as confidential by that third party, the Central Public
Information Officer or State Public Information Officer, as the case may be, shall,
within five days from the receipt of the request, give a written notice to such third
party of the request and of the fact that the Central Public Information Officer or
State Public Information Officer, as the case may be, intends to disclose the
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information or record, or part thereof, and invite the third party to make a
submission in writing or orally, regarding whether the information should be
disclosed, and such submission of the third party shall be kept in view while taking
a decision about disclosure of information:Provided that except in the case of
trade or commercial secrets protected by law, disclosure may be allowed if the
public interest in disclosure outweighs in importance any possible harm or injury to
the interests of such third party.

Where a notice is served by the Central Public Information Officer or State Public
Information Officer, as the case may be, under sub-section (1) to a third party in
respect of any information or record or part thereof, the third party shall, within ten
days from the date of receipt of such notice, be given the opportunity to make
representation against the proposed disclosure.

Notwithstanding anything contained in section 7, the Central Public Information
Officer or State Public Information Officer, as the case may be, shall, within forty
days after receipt of the request under section 6, if the third party has been given
an opportunity to make representation under sub-section (2), make a decision as
to whether or not to disclose the information or record or part thereof and give in
writing the notice of his decision to the third party.

A notice given under sub-section (3) shall include a statement that the third party
to whom the notice is given is entitled to prefer an appeal under section 19 against
the decision.
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